IEYWIN
FUBLICATIONS

yWET

The Indian Evidence Act, 1872
[Act, No. 1 of 1872]
[15th March, 1872]
PREAMBLE

WHEREAS:It is expedient to consolidate, define and amend the law of Evidence, it
is hereby enacted as follows: -

1. The Act has been extended to Goa, Daman and DRelgy 11 of 1963, section 3 and Schedule.,
extended to and brought into force in Dadra andaN#&tpveli by Reg. 6 of 1963, section 2 and
Schedule 1 (w.e.f. 1-7-1965) and to the whole ofodrterritory of Lakshadweep by Reg. 8 of
1965 (w.e.f. 1-10-1967). The Act came into forcePiandicherry on 1-10-1963 vide Reg. 7 of
1963, section 3 and Schedule 1. The Act has beemded in West Bengal by West Bengal Act
20 of 1960 and in Tamil Nadu by Tamil Nadu Act 67.879.

Part: 1 - RELEVANCY OF FACTS
Chapter 1 - PRELIMINARY

Section 1 - Short title, extent and Commencement
This Act may be called the Indian Evidence Act, 287

It extends to the whole of Indj@xcept the State of Jammu and Kashmir] and
applies to all judicial proceedings in or beforey a@ourt, including Courts-
martial’[other than Court-martial convened under the Arnty] 444 & 45 Vict.,

c. 58)[the Naval Discipline Act (29 & 30 Vict., c. 109 §***] the Indian Navy
(Discipline) Act, 1934 (34 of 193af[or the Air Force Act] (7 Gco. 5, c. 51) but
not to affidavits presented to any Court or Officeot tdproceedings before an
arbitrator;

And it shall come into force on the first day ofpf=mber, 1872.

1. Substituted by Act 3 of 1951, section 3 and 8ale for "except Part B States".

2. Inserted by Act 18 of 1919, section 2 and Scleti5ee section 127 of the Army Act (44 and
45 Vict., c. 58).

3. Inserted by Act 35 of 1934, section 2 and Scheedu
4. The words "that Act as modified by" omitted bg tA.O. 1950.




5. See now the Navy Act 1957 (64 of 1957)
6. Inserted by Act 10 of 1927, section 2 and Scleetu

7. As to Practice relating to affidavits, see, @ade of Civil Procedure, 1908 (Act 5 of 1908),
section 30 (c) and Schedule 1, Order XIX. See tilscCode of Criminal Procedure, 1973 (Act 2
of 1974), sections 295 and 297.

Section 2 - Repeal of enactments
[Rep. by the Repealing Act, 1938 (1 of 1938) secf and Schedule]

Section 3 - Interpretation clause

In this Act the following words and expressions ased in the following senses,
unless a contrary intention appears from the cantex

"Court".-Court" includes all Judgkand Magistrates, and all persons, except
arbitrators, legally authorized to take evidence.

"Fact".-"Fact" means and includes-

(1) any thing, state of things, or relation of tysn capable of being
perceived by the senses;

(2) any mental condition of which any person issmous.
lllustrations

(a) That there are certain objects arranged irrtaineorder in a certain place, is a
fact.

(b) That a man heard or saw something, is a fact.
(c) That a man said certain words, is a fact.

(d) That a man holds a certain opinion, has aioertéention, acts in good faith or
fraudulently, or uses a particular word in a patc sense, or is or was at a specified
time conscious of a particular sensation, is a fact

(e) That a man has a certain reputation, is a fact.

"Relevant”.-One fact is said to be relevant to heaotwhen the one is connected
with the other in any of the ways referred to ia grovisions of this Act relating to
the relevancy of facts.

"Facts in issue".-The expression "facts in issue&ans and includes--any fact
from which, either by itself or in connection wititther facts, the existence, non-
existence, nature or extent of any right, liabjlity disability asserted or denied in
any suit or proceeding, necessarily follows.

Explanation:-Whenever, under the provisions of e for the time being in
force relating to Civil Procedurfeany Court records an issue of fact, the fact, to
be asserted or denied in the answer to such issuéact in issue.



lllustrations
A'is accused of the murder of B.
At his trial the following facts may be in issue:--
That A caused B's death;
That A intended to cause B's death;
That A had received grave and sudden provocatmm 1;

That A at the time of doing the act which causesl @®ath, was, by reason of
unsoundness of mind incapable of knowing its nature

"Document".-"Document” means any matter expressed or described upon any
substance by means of letters, figures or markgyyomore than one of those
means, intended to be used or which may be usethéopurpose of recording
that matter.

lllustrations
A writing® is a document;
Words printed, lithographed or photographed areigwnts;
A map or plan is a document;
An inscription on a metal plate or stone is a doentn
A caricature is a document.
"Evidence".-"Evidence" means and includes--

(1) all statements which the Court permits or rezpito be made before it by
witnesses, in relation to matters of fact undeuing

such statements are called oral evidence;

(2) ° [all documents including electronic records prastiiéor the inspection
of the Court];

such documents are called documentary evidence.

"Proved".-A fact is said to be proved when, aftensidering the matters
before it, the Court either believes it to exist,considers its existence so
probable that a prudent man ought, under the cistamces of the particular
case, to act upon the supposition that it exists.

"Disproved".-A fact is said to be disproved whettera considering the
matters before it, the Court either believes thabes not exist, or considers
its non-existence so probable that a prudent maghtpuunder the
circumstances of the particular case, to act upenstipposition that it does
not exist.

"Not proved".-A fact is said to be not proved whers neither proved nor
disproved.



" ["India".-"India" means the territory of India duding the State of Jammu
and Kashmir.]

8the expressions "Certifying Authority", "digital ighature”, "Digital
Signature Certificate", "electronic form", "eleatio records”, "information”,
"secure electronic record”, "secure digital signglttand "subscriber" shall
have the meanings respectively assigned to themthen Information
Technology Act, 2000.]

1. Cf. the Code of Civil Procedure, 1908 (Act 518D8), section 2, the Indian Penal Code (Act 45
of 1860), section 19; and, for a definition of "Bist Judge", the General Clauses Act, 1897 (10 of
1897), section 3 (17).

2. Cf. the General Clauses Act, 1897 (10 of 18%e@ytion 3 (32) and the Code of Criminal
Procedure, 1973 (Act 2 of 1974).

3. See now the Code of Civil Procedure, 1908 (3908) as to the settlement of issues, See
Schedule I, Order XIV.

4. Cf. the Indian Penal Code (Act 45 of 1860), isecR9 and the General Clauses Act, 1897 (10
of 1897), section 3 (18).

5. Cf. definition of "writing in the General ClausAct, 1897 (10 of 1897), section 3 (65).

6. Substituted by Act 21 of 2000, section 92 andeSale I, for "all documents produced for the
inspection of the Court." (w.e.f. 17-10-2000).

7. Substituted by Act 3 of 1951, section 3 and 8ales for the definition of "State" and "States",
which was inserted by the A.O. 1950.

8. Inserted by Act 21 of 2000, section 92 and Suoleel (w.e.f. 17-10-2000).

Section 4 - 'May presumé Whenever it is proved by this Act that Court maggume a
fact, it may either regard such fact as provedesmsiand until it is disproved, or
may call for proof of it.

"Shall presume".—whenever it is directed by thist Albat the Court shall
presume a fact, it shall regard such fact as proweléss and until it is disproved.

"Conclusive proof.—When one fact is declared bg #het to be conclusive proof
of another, the Court shall, on proof of the ongt,feegard the other as proved,
and shall not allow evidence to be given for thgpsge of disproving it.

Chapter 2 - OF THE RELEVANCY OF FACTS
Section 5 - Evidence may be given of facts in issaed relevant facts

Evidence may be given in any suit or proceedinthefexistence or non-existence
of every fact in issue and of such other facts reshereinafter declared to be
relevant, and of no others.

Explanation.-This section shall not enable any @er® give evidence of a fact
which he is disentitled to prove by any provisidrtle law for the time being in
force relating to civil procedute



lllustrations

(a) A is tried for the murder of B by beating hintiwa club with the intention of
causing his death.

At A's trial the following facts are in issue:-
A's beating B with the club;
A's causing B's death by such beating;
A's intention to cause B's death.

(b) A suitor does not bring with him, and have @éadiness for production at the
first hearing of the case, a bond on which he seliéhis section does not enable
him to produce the bond or prove its contents aubsequent stage of the
proceedings, otherwise than in accordance withctmlitions prescribed by the
Code of Civil Procedure.

1. See now the Code of Civil Procedure, 1908 (594f8)

Section 6 - Relevancy of facts forming part of sameansaction

Facts which, though not in issue, are so connewttfta fact in issue as to form
part of the same transaction, are relevant, wheliesr occurred at the same time
and place or at different times and places.

Illustrations

(a) A is accused of the murder of B by beating Nivimatever was said or done by
A or B or the by-standers at the beating, or satghbefore or after it as to form
part of the transaction, is a relevant fact.

(b) A is accused of waging war against ti&overnment of India] by taking part

in an armed insurrection in which property is dagtd, troops are attacked and
goals are broken open. The occurrence of these fmcelevant, as forming part

of the general transaction, thought A may not Hasen present at all of them.

(c) A sues B for a libel contained in a letter famg part of a correspondence.
Letters between the parties relating to the sulgatof which the libel arose, and
forming part of the correspondence in which it entained, are relevant facts,
though they do not contain the libel itself.

(d) The question is, whether certain goods ordéramh B were delivered to A.
The goods were delivered to several intermediatsops successively. Each
delivery is a relevant fact.

1. Substituted by the A.O. 1950, for "Queen".

Section 7 - Facts which are the occasion, causedffect of facts in issue

Facts which are the occasion, cause, or effect gdimbe or otherwise, of relevant
facts, or facts in issue, or which constitute ttetesof things under which they



happened, or which afforded an opportunity for rtiegicurrence or transaction,
are relevant.

lllustrations
(a) The question is, whether A robbed B.

The facts that, shortly before the robbery, B wint fair with money in his
possession, and that he showed it or mentionedatiiethat he had it, to third
persons, are relevant.

(b) The question is, whether A murdered B.

Marks on the ground, produced by a struggle atearrihe place where the
murder was committed, are relevant facts.

(c) The question is, whether A poisoned B.

The state of B's health before the symptoms asttibgoison, and habits of B,
known to A, which afforded an opportunity for theénainistration of poison, are
relevant facts.

Section 8 - Motive, preparation and previous or sufequent conduct

Any fact is relevant which shows or constitutes @tive or preparation for any
fact in issue or relevant fact.

The conduct of any party, or of any agent to anyyp&o any suit or proceeding,

in reference to such suit or proceeding, or inregfee to a fact in issue therein or
relevant thereto, and the conduct of any personfamce against whom is the
subject of any proceeding, is relevant, if suchdem influences or is influenced

by any fact in issue or relevant fact, and wheih&as previous or subsequent
thereto.

Explanation 2—The word "conduct" in this section does not inelgdatements,
unless those statements accompany and explainotes than statements, but
this explanation is not to affect the relevancystdtements under any other
section of this Act.

Explanation 2.—When the conduct of any personlevent, any statement made
to him or in his presence and hearing, which affsach conduct, is relevant.

lllustrations
(a) A is tried for the murder of B.

The facts that A murdered C, that B knew that A traddered C, and that B had
tried to extort money from A by threatening to mdke knowledge public, are
relevant.

(b) A sues B upon a bond for the payment of moBeglenies the making of the
bond.

The fact that, at the time when the bond was allegebe made, B required
money for a particular purpose is relevant.



(c) A is tried for the murder of B by poison.

The fact that, before the death of B, A procuretsqo similar to that which was
administered to B, is relevant.

(d) The question is, whether a certain documetitaswill of A.

The facts that, not long before the date of thegaldl will, A made inquiry into
matters to which the provisions of the alleged welate, that he consulted vakils
in reference to making the will, and that he caudeaits or other wills to be
prepared of which he did not approve, are relevant.

(e) A is accused of a crime.

The facts that, either before or at the time of,after the alleged crime, A
provided evidence which would tend to give to thet$ of the case an appearance
favourable to himself, or that he destroyed or eafed evidence, or prevented
the presence or procured the absence of personsnigid have been witnesses,
or suborned persons to give false evidence resygittiare relevant.

() The question is, whether A robbed B.

The facts that, after B was robbed, C said in Aé&s@nce--"the police are coming
to look for the man who robbed B", and that immesliaafterwards A ran away,
are relevant.

(9) The question is, whether A owes B Rupees 10,000

The facts that A asked C to lend him money, antEhsaid to C in A's presence
and hearing--"1 advise you not to trust A, for lvees B10,000 Rupees", and that
A went away without making any answer, are relevacts.

(h) The question is, whether A committed a crime.

The fact that A absconded after receiving a lettarning him that inquiry was
being made for the criminal and the contents ofelter, are relevant.

(i) A'is accused of a crime.

The facts that, after the commission of the allegr@tie, he absconded, or was in
possession of property or the proceeds of propactyired by the crime, or

attempted to conceal things which were or mighielaeen used in committing it,

are relevant.

() The question is, whether A was ravished.

The facts that, shortly after the alleged rape,mhde a complaint relating to the
crime, the circumstance under which, and the temwghich, the complaint was
made, are relevant.

The fact that, without making a complaint, she shat she had been ravished is
not relevant as conduct under this section, thaughay be relevant, as a dying

declaration under section 32, clause (1), or asoborative evidence under

section 157.

(k) The question is, whether A was robbed.



The fact that, soon after the alleged robbery, hdema complaint relating to the
offence, the circumstances under which, and thegen which, the complaint
was made, are relevant.

The fact that he said he had been robbed withokingaany complaint, is not
relevant, as conduct under this section, thougimay be relevant as a dying
declaration under section 32, clause (1), or asoborative evidence under
section 157.

Section 9 - Facts necessary to explain or introducelevant facts

Facts necessary to explain or introduce a facssaea or relevant fact, or which
support or rebut an inference suggested by a faéssue or relevant fact, or
which establish the identity of any thing or persamose identity is relevant, or
fix the time or place at which any fact in issugeevant fact happened, or which
show the relation of parties by whom any such Yeas transacted, are relevant in
so far as they are necessary for that purpose.

lllustrations
(a) The question is, whether a given documentdsatifi of A.

The state of A's property and of his family at tege of the alleged will may be
relevant facts.

(b) A sues B for a libel imputing disgraceful cootiio A; B affirms that the
matter alleged to be libelous is true.

The position and relations of the parties at theetivhen the libel was published
may be relevant facts as introductory to the factssue.

The particulars of a dispute between A and B ahauttter unconnected with the
alleged libel are irrelevant though the fact tiatré was a dispute may be relevant
if it affected the relations between A and B.

(c) Ais accused of a crime.

The fact that, soon after the commission of theneri A absconded from his
house, is relevant, under section 8 as conducesgulesit to and affected by facts
in issue.

The fact that at the time when he left home hesaltlen and urgent business at
the place to which he went is relevant, as tenttingxplain the fact that he left
home suddenly.

The details of the business on which he left arterel@vant, except in so far as
they are necessary to show that the business wdgsand urgent.

(d) A sues B for inducing C to break a contracs@fvice made by him with A.C.,
on leaving A's service, says to A--"I am leavingiymecause B has made me a
better offer". This statement is a relevant facteaplanatory of C's conduct,
which is relevant as a fact in issue.



(e) A, accused of theft, is seen to give the stpl@perty to B, who is seen to give
it to A's wife. B says as he delivers it--"A saymuyare to hide this". B's statement
is relevant as explanatory of a fact which is pathe transaction.

(f) A'is tried for a riot and is proved to have mized at the head of a mob. The
cries of the mob are relevant as explanatory ohttare of the transaction.

Section 10 - Things said or done by conspirator ireference to common design

Where there is reasonable ground to believe that ¢w more persons have
conspired together to commit an offence or an matite wrong, anything said,
done or written by any one of such persons in esfeg to their common
intention, after the time when such intention wiast fentertained by any one of
them, is a relevant fact as against each of theoperbelieved to so conspiring, as
well for the purpose of proving the existence @& tdonspiracy as for the purpose
of showing that any such person was a party to it.

Illustration

Reasonable ground exists for believing that A lbased in a conspiracy to wage
war against thé [Government of India].

The facts that B procured arms in Europe for theopse of the conspiracy, C
collected money in Calcutta for a like object, Drqumaded persons to join the
conspiracy in Bombay, E published writings advawatithe object in view at
Agra, and F transmitted from Delhi to G at Kabué tmoney which C had
collected at Calcutta, and the contents of a lettéten by H giving an account of
the conspiracy, are each relevant, both to proeeettistence of the conspiracy,
and to prove A's complicity in it, although he magve been ignorant of all of
them, and although the persons by whom they wene deere stranger to him,
and although they may have taken place before ihedahe conspiracy or after
he left it.

1. Substituted by the A.O. 1950, for "Queen".

Section 11 - When facts not otherwise relevant beam relevant
Facts not otherwise relevant are relevant—
(1) if they are inconsistent with any fact in issueelevant fact;

(2) if by themselves or in connection with othect§athey make the existence
or non-existence of any fact in issue or relevadt fhighly probable or
improbable.

lllustrations
(a) The question is whether A committed a crim€atutta on a certain day.
The fact that, on that day, A was at Lahore isvahé.



The fact that, near the time when the crime wasnoittad, A was at a distance
from the place where it was committed, which wawddder it highly improbable,
though not impossible, that he committed it, igvaht.

(b) The question is, whether A committed a crime.

The circumstances are such that the crime must b@ee committed either by A,
B, C or D. Every fact which shows that the crimeldochave been committed by
none else and that it was not committed by eitheZ Br D is relevant.

Section 12 - In suits for damages, facts tending enable Court to determine amount
are relevant

In suits in which damages are claimed, any factctvtwill enable the Court to
determine the amount of damages which ought tonaeded, is relevant.

Section 13 - Facts relevant when right or custom is question

Where the question is as to the existence of agiyt or custom, the following
facts are relevant:—

(&) any transaction by which the right or customgirestion was created,
claimed, modified, recognized, asserted, or deroeavhich was inconsistent
with its existence;

(b) particular instances in which the right or cumstwas claimed, recognized,
or exercised or in which its exercise was dispuésderted or departed from.

lllustration

The question is, whether A has a right to a fish@rgeed conferring the fishery

on A's ancestors, a mortgage of the fishery byfatlser, a subsequent grant of the
fishery by A's father, irreconcilable with the ngage, particular instances in

which A's father exercised the right, or in whidte texercise of the right was

stopped by A's neighbours are relevant facts.

Section 14 - Facts showing existence of state ofrahj or of body or bodily feeling

Facts showing the existence of any state of mindh s@s intention, knowledge,
good faith, negligence, rashness, ill-will or gostl- towards any particular
person, or showing the existence of any state alybar bodily feeling, are
relevant, when the existence of any such stateiodl or body or bodily feeling,
is in issue or relevant.

! [Explanation 1.-A fact relevant as showing thesestice of a relevant state of
mind must show that the state of mind exists, eoiegally, but in reference to the
particular matter in question.

Explanation 2.-But where, upon the trial of a parsecused of an offence, the
previous commission by the accused of an offencelévant within the meaning
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of this section, the previous conviction of suchispe shall also be a relevant
fact.]

lllustrations

(a) A is accused of receiving stolen goods knovtiregn to be stolen. It is proved
that he was in possession of a particular stolecler

The fact that, at the same time, he was in possessimany other stolen articles
is relevant, as tending to show that he knew eacha#l of the articles of which
he was in possession, to be stolen.

2 [(b) A is accused of fraudulently delivering toodimer person a counterfeit coin
which, at the time when he delivered it, he knewdaounterfeit.

The fact that, at the time of its delivery, A wasspessed of a number of other
pieces of counterfeit coin is relevant.

The fact that A had been previously convicted divdeing to another person as
genuine a counterfeit coin knowing it to be couigtiérs relevant.]

(c) A sues B for damage done by a dog of B's wBi&mew to be ferocious.

The facts that the dog had previously bitten XaNd Z, and that they had made
complaints to B, are relevant.

(d) The question is whether A, the acceptor ofladbiexchange, knew that the
name of the payee was fictitious.

The fact that A had accepted other bills drawnhi@a $ame manner before they
could have been transmitted to him by the payeéédfpayee had been a real
person, is relevant, as showing that A knew thatpi@tyee was a fictitious person.

(e) A is accused of defaming B by publishing anutagion intended to harm the
reputation of B.

The fact of previous publications by A respectingsBowing ill-will on the part
of A towards B, is relevant, as proving A's intentto harm B's reputation by the
particular publication in question.

The facts that there was no previous quarrel betweand B, and that A repeated
the matter complained of as he heard it, are ralexas showing that A did not
intend to harm the reputation of B.

(H A'is sued by B for fraudulently representingBdhat C was solvent, whereby
B, being induced to trust C, who was insolventfesefd loss.

The fact that at the time when A represented Cetadivent, C was supposed to
be solvent by his neighbours and by persons deavitly him, is relevant, as
showing that A made the representation in gooth fait

(9) A is sued by B for the price of work done byu®on a house of which A is
owner, by the order of C, a contractor.

A's defence is that B's contract was with C.

11



The fact that A paid C for the work in questionraetevant, as proving that A did,
in good faith make over to C the management ofwtbek in question, so that C
was in a position to contract with B on C's ownauot, and not as agent for A.

(h) A is accused of the dishonest misappropriatbbrproperty which he had
found, and the question is whether when he ap@atsgatiit, he believed in good
faith that the real owner could not be found.

The fact that public notice of the loss of the mp had been given in the place
where A was, is relevant, as showing that A didinagood faith believe that the
real owner of the properly could not be found.

The fact that A knew, or had reason to believet tha@ notice was given

fraudulently by C, who had heard of the loss of gheperty and wished to set up
a false claim to it, is relevant, as showing thet that A knew of the notice did

not disprove A's good faith.

(i) A is charged with shooting at B with intent kdl him. In order to show A's
intent, the fact of A's having previously shot atny be proved.

() A is charged with sending threatening lettecs B. Threatening letters
previously sent by A to B may be proved as showitgntion of the letters.

(k) The question is, whether A has been guilty mfetty towards B, his wife.
Expressions of their feeling towards each othertshbefore or after the alleged
cruelly, are relevant facts.

() The question is, whether A's death was cauggabison.
Statements made by A during his iliness as toynigsoms are relevant facts.

(m) The question is, what was the state of A'stheat the time when an
assurance on his life was effected.

Statements made by A as to the state of his haaltih near the time in question
are relevant facts.

(n) A sues B for negligence in providing him with carriage for hire not
reasonably fit for use, whereby A was injured.

The fact that B's attention was drawn on other sioces to the defect of that
particular carriage, is relevant.

The fact that B was habitually negligent aboutdhgiages which he let to hire is
irrelevant.

(o) A is tried for the murder of B by intentionakjooting him dead.

The fact that A on other occasions shot at B isviaaht as showing his intention to
shoot B.

The fact that A was in the habit of shooting atgleavith intent to murder them
is irrelevant.

(p) A is tried for a crime.

12



The fact that he said something indicating an imento commit that particular
crime is relevant.

The fact that he said something indicating a gértsposition to commit crime
of that class is irrelevant

1. Substituted by Act 3 of 1891, section 1, for ¢higinal Explanation.
2. Substituted by Act 3 of 1891, section 1, fongtration (b).

Section 15 - Facts bearing on question whether astas accidental or intentional

When there is a question whether an act was adeidenintentionaf{or done
with a particular knowledge or intention, ] thetféicat such act formed part of a
series of similar occurrences, in each of which pleeson doing the act was
concerned, is relevant.

lllustrations

(a) A is accused of burning down his house in otdesbtain money for which it
is insured.

The facts that A lived in several houses succelysigach of which he insured, in
each of which a fire occurred, and after each otlviires A received payment
from a different insurance office, are relevanttasding to show that the fires
were not accidental.

(b) A is employed to receive money from the debtdrB. It is A's duty to make
entries in a book showing the amounts received iny. lHe makes an entry
showing that on a particular occasion he receieed than he really did receive.

The question is, whether this false entry was &ctdal or intentional.

The facts that other entries made by A in the showk are false, and that the
false entry is in each case in favour of A, arevaht.

(c) A is accused of fraudulently delivering to B@unterfeit rupee.
The question is, whether the delivery of the rupes accidental.

The facts that, soon before or soon after the deglito B, A delivered counterfeit
rupees to C, D and E are relevant, as showingtheadelivery to B, was not
accidental.

1. Inserted by Act 3 of 1891, section 2.

Section 16 - Existence of course of business whetavant

When there is a question whether a particular as @one, the existence of any
course of business, according to which it naturalbuld have been done, is a
relevant fact.

lllustrations
(a) The question is, whether a particular lettes vaspatched.

13



The fact that it was the ordinary course of busrfes all letters put in a certain
place to be carried to the post, and that partidetéer was put in that place, are
relevant.

(b) The question is, whether a particular lettexcheed A. The facts that it was
posted in due course, and was not returned thrthuglDead Letter Office, are
relevant.

Section 17 to 31 - Admissions

When there is a question whether a particular & @one, the existence of any
course of business, according to which it naturalbuld have been done, is a
relevant fact.

Illustrations
(a) The question is, whether a particular lettes vaspatched.

The fact that it was the ordinary course of busries all letters put in a certain
place to be carried to the post, and that partideléer was put in that place, are
relevant.

(b) The question is, whether a particular letteacheed A. The facts that it was
posted in due course, and was not returned thrtluglDead Letter Office, are
relevant.

Section 17 - Admission defined

An admission is a statemelfioral or documentary or contained in electronierior
], which suggests any inference as to any fac¢sne or relevant fact, and which
is made by any of the persons, and under the cstamoes, hereinafter
mentioned.

1. Substituted by Act 21 of 2000, section 92 and Saleed, for "oral or documentary” (w.e.f.
17-10-2000).

Section 18 - Admission by party to proceeding or ki agent by suitor in
representative character

Statements made by a party to the proceeding, @nbggent to any such party,
whom the Court regards, under the circumstancethefcase, as expressly or
impliedly authorized by him to make them, are achiiss.

by suitor in representative character.— Statemerade by parties to suits suing
or sued in a representative character, are notssitinss, unless they were made
while the party making them held that character.

Statements made by—

(1) party interested in subject-matter.—persons Wwaee any proprietary or
pecuniary interest in the subject-matter of thecpealing, and who make the
statement in their character of persons so intedestr
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(2) person from whom interest derived.—persons fwwhom the parties to
the suit have derived their interest in the subijeatter of the suit, are
admissions, if they are made during the continuasfcéhe interest of the
persons making the statements.

Section 19 - Admissions by persons whose positiorust be proved as against party
to suit

Statements made by persons whose position oritighilis necessary to prove as
against any party to the suit, are admissiongjahsstatements would be relevant
as against such persons in relation to such posatidiability in a suit brought by
or against them, and if they are made whilst thesqgre making them occupies
such position or is subject to such liability.

lllustration
A undertakes to collect rents for B.
B sues A for not collecting rent due from C to B.
A denies that rent was due from C to B.

A statement by C that he owed B rent is an admissiad is a relevant fact as
against A, IS A denies that C did owe rent to B.

Section 20 - Admissions by persons expressly refed to by party to suit

Statements made by persons to whom a party tauthbas expressly referred for
information in reference to a matter in disputeadmissions.

lllustration
The question is, whether a horse sold by A to &isd.
A says to B--"Go and ask C, C knows all about@t’s statement is an admission.

Section 21 - Proof of admissions against persons kiaag them, and by or on their
behalf

Admissions are relevant and may be proved as dgtiasperson who makes
them or his representative in interest; but theyno& be proved by or on behalf of
the person who makes them or by his representativaterest, except in the
following cases:--

(1) An admission may be proved by or on behalfhef person making it,
when it is of such a nature that, if the personingk were dead, it would be
relevant as between third persons under section 32.

(2) An admission may by proved by or on behalf leé person making it,
when it consists of a statement of the existencangfstate of mind or body,
relevant or in issue, made at or about the timerwdwech state of mind or
body existed, and is accompanied by conduct remgleris falsehood
improbable.
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(3) An admission may be proved by on behalf ofgeeson making it, if it is
relevant otherwise than as an admission.

lllustrations

(a) The question between A and B is, whether aitedeed is or is not forged, A
affirms that it is genuine, B that it is forged.

A may prove a statement by B that the deed is genuand B may prove a
statement by A that the deed is forged; but A capnave a statement by himself
that the deed is genuine, nor can B prove a statelehimself that the deed is
forged.

(b) A, the Captain of a ship, is tried for casthreg away.
Evidence is given to show that the ship was takdrobher proper course.

A produces a book kept by him in the ordinary ceun$ his business showing
observations alleged to have been taken by him fitaynto day, and indicating
mat the ship was not taken out of her proper coufseamay prove these
statements, because they would be admissible bettidrel parties, if he were
dead, under section 32, clause (2).

(c) Ais accused of a crime committed by him atcO#é&.

He produces a letter written by himself and dated.anore on that day, and
bearing the Lahore post mark of that day.

The statement in the date of the letter is admissliecause, if A were dead, it
would be admissible under section 32, clause (2).

(d) A is accused of receiving stolen goods knovtiven to be stolen.
He offers to prove that he refused to sell thenoweheir value.

A may prove these statements, though they are admss because they are
explanatory of conduct influenced by facts in issue

(e) A is accused of fraudulently having in his mssson counterfeit coin which
he knew to be counterfeit.

He offers to prove that he asked a skillful personexamine the coin as he
doubted whether it was counterfeit or not, and thatperson did examine it and
told him it was genuine.

A may prove these facts for the reasons statdakitesst preceding illustration.

Section 22 - When oral admissions as to contentsadcuments are relevant

Oral admissions as to the contents of a documentatrrelevant, unless and until
the party proposing to prove them shows that heniitled to give secondary
evidence of the contents of such document underulles hereinafter contained,
or unless the genuineness of a document produéedjigestion.
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Section 22A - When oral admission as to contents efectronic records are relevant
1 [22A. When oral admission as to contents of elecinic records are relevant

Oral admissions as to the contents of electrorgoros are not relevant, unless
the genuineness of the electronic record producedquestion.

1. Inserted by Act 21 of 2000, section 92 and Schet(¥ee.f. 17-10-2000).

Section 23 - Admissions in civil cases, when relewa

In civil cases no admission is relevant, if it isage either upon an express
condition that evidence of it is not to be givem,umnder circumstances from
which the Court can infer that the parties agremgkther that evidence of it
should not be given.

Explanation.—Nothing in this section shall be takenexempt any barrister,
pleader, attorney or vakil from giving evidenceaoly matter of which he may be
compelled to give evidence under section 126.

Section 24 - Confession caused by inducement, thtes promise, when irrelevant in
criminal proceeding

A confession made by an accused person is irrelenancriminal proceeding, if
the making of the confession appears to the Cauhalve been caused by any
inducement, threat or promise having reference to the charge against the
accused person, proceeding from a person in atghand sufficient, in the
opinion of the Court, to give the accused persauigis, which would appear to
him reasonable, for supposing that by making itMoelld gain any advantage or
avoid any evil of a temporal nature in referencthtoproceedings against him.

1. For prohibition of such inducement, etc., see@lode of Criminal Procedure, 1973 (2 of 1974),
section 316.

Section 25 - Confession to police officer not to hgoved

No confession made to a police offiteshall be proved as against a person
accused of any offence.

1. As to statements made to a police officer invesitigaa case, see the Code of Criminal
Procedure, 1973 (2 of 1974), section 162.

Section 26 - Confession by accused while in custody police not to be proved
against him

No confession made by any person whilst the isiéndustody of a police officer,
unless it be made in the immediate presence of gisttaté , shall be proved as
against such person.

17



2 [Explanation.--In this section "Magistrate" doest mclude the head of a village
discharging magisterial functions in the Presideotfort St. Georgé [***] or
elsewhere, unless such headman is a Magistrateigxer the powers of a
Magistrate under the Code of Criminal Procedur821@0 of 1882}.

1. A Coroner has been declared to be Magistratéhfopurposes of this section, see the Coroners
Act, 1871 (4 of 1871) section 20.

2. Inserted by Act 3 of 1891, section 3.
3. The word "on in Burma" omitted by the A.O. 1937.
4. See now the Code of Criminal Procedure, 1973 2Aaf 1974.)

Section 27 - How much of information received fronaccused may be proved

Provided that, when any fact is deposed to as dsed in consequence of
information received from a person accused of dfgnoe, in the custody of a
police officer, so much of such information, whetheamounts to a confession or
not, as relates distinctly to the fact thereby avsred, may be proved

Section 28 - Confession made after removal of impseion caused by inducement,
threat or promise relevant

If such a confession as is referred to in sectidris2Zmade after the impression
caused by any such inducement, threat or promiseithéhe opinion of the Court,
been fully removed, it is relevant.

Section 29 - Confession otherwise relevant not toebome irrelevant because of
promise of secrecy, etc

If such a confession is otherwise relevant, it docs become irrelevant merely
because it was made under a promise of secreay,consequence of a deception
practiced on the accused person for the purposbtaining it, or when he was
drunk, or because it was made in answer to questidnch he need not have
answered, whatever may have been the form of thasstions, or because he
was not warned that he was not bound to make sudiession, and that evidence
of it might be given against him.

Section 30 - Consideration of proved confession affting person making it and
others jointly under trial for same offence

When more persons than one are being tried jofotithe same offence, and a
confession made by one of such persons affectimgéif and some other of such
persons is proved, the Court may take into conatoter such confession as
against such other person as well as against thgompewho makes such
confession.

! [Explanation.-"Offence", as used in this sectioiludes the abetment of, or
attempt to commit the offence.]
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lllustrations

(a) A and B are jointly tried for the murder of I€is proved that A said--"B and |
murdered C". The Court may consider the effechisf ¢tonfession as against B.

(b) A is on his trial for the murder of C. Thereegidence to show that C was
murdered by A and B, and that B said--"A and | newed C ".

This statement may not be taken into considerdtjothe Court against A, as B is
not being jointly tried.

1. Inserted by Act 3 of 1891, section 4.

Section 31 - Admissions not conclusive proof, butay estop

Admissions are not conclusive proof of the mateehsiitted but they may operate
as estoppels under the provisions hereinafter cwrda

Section 32 to 33 - Statements by persons who canita called as withesses

Admissions are not conclusive proof of the matsehitted but they may operate
as estoppels under the provisions hereinafter cwrda

Section 32 - Cases in which statement of relevanadt by person who is dead or
cannot be found, etc., is relevant

Statements, written or verbal, of relevant factslenay a person who is dead, or
who cannot be found, or who has become incapabdgvofg evidence, or whose

attendance cannot be procured, without an amoumtetsfy or expense which

under the circumstances of the case appears taCthet unreasonable, are
themselves relevant facts in the following cases:--

(1) when it relates to cause of death.-When thtestant is made by a person
as to the cause of his death, or as to any of tlmmgstances of the

transaction which resulted in his death, in casewhich the cause of that
person's death comes into question.

Such statements are relevant whether the persomvelde them was or was
not, at the time when they were made, under expesctaf death, and
whatever may be the nature of the proceeding irthvtiie cause of his death
comes into question.

(2) or is made in course of business.-When thestant was made by such
person in the ordinary course of business, anaitiqular when it consists of
any entry or memorandum made by him in books kephé ordinary course
of business, or in the discharge of professiongt;dir of an acknowledgment
written or signed by him of the receipt of monegods, securities or property
of any kind; or of a document used in commercetamior signed by him; or
of the date of a letter or other document usuadlied, written or signed by
him.
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(3) or against interest of maker.-When the staténgeagainst the pecuniary
or proprietary interest of the person making itwien, if true, it would expose
him or would have exposed him to a criminal prosecuor to a suit for
damages.

(4) or gives opinion as to public right or custoor, matters of general

interests.-When the statement gives the opinioangfsuch person, as to the
existence of any public right or custom or mattepublic or general interest,

of the existence of which, if it existed he woulavb been likely to be aware,
and when such statement was made before any cerdsoas to such right,

custom or matter had arisen.

(5) or relates to existence of relationship.-Whlea statement relates to the
existence of any relationship [by blood, marriage or adoption] between
persons as to whose relationshipy blood, marriage or adoption] the person
making the statement had special means of knowjedge when the
statement was made before the question in dispasaaised.

(6) or is made in will or deed relating to familffears.-When the statement
relates to the existence of any relationshjpy blood, marriage or adoption]
between persons deceased, and is made in any mdeed relating to the
affairs of the family to which any such deceases@e belonged, or in any
family pedigree, or upon any tombstone, family pott or other thing on

which such statements are usually made, and when fatement was made
before the question in dispute was raised.

(7) or is document relating to transaction mentibimesection 13, clause (a).-
When the statement is contained in any deed, wihtber document which
relates to any such transaction as is mentioneddtion 13, clause (a).

(8) or is made by several persons and expresshkisgieeelevant to matter in
guestion.-When the statement was made by a numbgrersons, and
expressed feelings or impressions on their panvaateto the matter in
guestion.

lllustrations
(a) The question is, whether A was murdered byrB; o

A dies of injuries received in a transaction in tteurse of which she was
ravished. The question is whether she was raviblid®} or

The question is, whether A was killed by B undeshsaircumstances that a suit
would lie against B by A's widow.

Statements made by A as to the cause of his cddsth, referring respectively to
the murder, the rape and the actionable wrong uocodesideration, are relevant
facts.

(b) The question is as to the date of A's birth.
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An entry in the diary of a deceased surgeon relyukept in the course of
business, stating that, on a given day he atteAdethother and delivered her of
a son, is a relevant fact.

(c) The question is, whether A was in Calcutta @ivan day.

A statement in the diary of a deceased solicitegutarly kept in the course of
business that on a given day the solicitor attendlest a place mentioned, in
Calcutta, for the purpose of conferring with himoopspecified business, is a
relevant fact.

(d) The question is, whether a ship sailed from Baynharbour on a given day.

A letter written by a deceased member of a mershAmh, by which she was
chartered to their correspondents in London to wihlbencargo was consigned,
stating that me ship sailed on a given day from Baynharbour, is a relevant
fact.

(e) The question is, whether rent was paid to Actatain land.

A letter from A's deceased agent to A, saying tieahad received the rent on A's
account and held it at A's orders is a relevartt fac

() The question is, whether A and B were legallyrried.

The statement of a deceased clergyman that he edathem under such
circumstances that the celebration would be a ¢nsnelevant.

(g) The gquestion is, whether A, a person who cabedbund, wrote a letter on a
certain day. The fact that a letter written by éndated on that day is relevant.

(h) The question is, what was the cause of thekwoéa ship.

A protest made by the Captain, whose attendanceotdpe procured, is a
relevant fact.

(i) The question is, whether a given road is a jculsly.

A statement by A, a deceased headman of the vjlthgéthe road was public, is
a relevant fact.

() The question is, what was the price of graineonertain day in a particular
market. A statement of the price, made by a deddaaeya in the ordinary course
of his business is a relevant fact.

(k) The question is, whether A, who is dead, wasféther of B.

A statement by A that B was his son, is a relevacit (1) The question is, what
was the date of the birth of A.

A letter from A's deceased father to a friend, amuing the birth of A on a given
day, is a relevant fact.

(m) The question is, whether, and when, A and Bewearried.

An entry in a memorandum book by C, the deceadeérfaf B, of his daughter's
marriage with A on a given date, is a relevant.fact

21



(n) A sues B for a libel expressed in a paintedcesure exposed in a shop
window. The question is as to the similarity of tericature and its libellous
character. The remarks of a crowd of spectatoithese points may be proved.

1. Inserted by Act 18 of 1872, section 2.

Section 33 - Relevancy of certain evidence for prow, in subsequent proceeding,
the truth of facts therein stated

Evidence given by a witness in a judicial procegdor before any person
authorized by law to take it, is relevant for thegose of proving, in a subsequent
judicial proceeding, or in a later stage of the sgndlicial proceeding, the truth of
the facts which it states, when the witness is deadannot be found, or is
incapable of giving evidence, or is kept out of Weey by the adverse party, or if
his presence cannot be obtained without an amdudelay or expense which,
under the circumstances of the case, the CouridEnssunreasonable :

Provided—

that the proceeding was between the same partideinrrepresentatives
in interest;

that the adverse party in the first proceeding thadright and opportunity
to cross-examine;

that the questions in issue were substantiallystmee in the first as in the
second proceeding.

Explanation.—A criminal trial or inquiry shall beedmed to be a proceeding
between the prosecutor and the accused within #animg of this section.

Section 34 to 38 - Statements made under speciaictimstances

Evidence given by a witness in a judicial procegdor before any person
authorized by law to take it, is relevant for thegose of proving, in a subsequent
judicial proceeding, or in a later stage of the sgndlicial proceeding, the truth of
the facts which it states, when the witness is demadannot be found, or is
incapable of giving evidence, or is kept out of weey by the adverse party, or if
his presence cannot be obtained without an amdudelay or expense which,
under the circumstances of the case, the CourideEnssunreasonable :

Provided—

that the proceeding was between the same partieinrrepresentatives
in interest;

that the adverse party in the first proceeding thadright and opportunity
to cross-examine;

that the questions in issue were substantiallystmee in the first as in the
second proceeding.
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Explanation.—A criminal trial or inquiry shall beedmed to be a proceeding
between the prosecutor and the accused within #aimg of this section.

34." [Entries in books of account including those maimed in an electronic form] when
relevant

1 [Entries in books of accounts including those rtaired in an electronic formy,
regularly kept in the course of business, are eglewhenever they refer to a
matter into which the Court has to inquire, buthsatatements shall not alone be
sufficient evidence to charge any person with ligbi

Illustration

A sues B for Rs. 1,000, and shows entries in hte@aat-books showing B to be
indebted to him to this amount. The entries areviait, but are not sufficient,
without other evidence, to prove the debt.

1. Substituted by Act 21 of 2000, section 92 ankeSale Il, for "Entries in the books of account”
(w.e.f. 17-10-2000).

Section 35 - Relevancy of entry in public record oan electronic record made in
performance of duty

An entry in any public or other official book, retgr or* [record or an electronic
record], stating a fact in issue or relevant faod made by a public servant in the
discharge of his official duty, or by any other st in performance of a duty
specially enjoined by the law of the country in ehisuch book, register, dr
[record or an electronic record] is kept, is itsehelevant fact.

1. Substituted by Act 21 of 2000, section 92 and SeteeM, for "record" (w.e.f. 17-10-2000).

Section 36 - Relevancy of statements in maps, chadnd plans

Statements of facts in issue or relevant facts,emadpublished maps or charts
generally offered for public sale, or in maps @ made under the authority'of
[the Central Government or any State Governmers],t@ matters usually
represented or stated in such maps, charts or,@emghemselves relevant facts.

1. Substituted by the A.O. 1948, for "any Governmariiitish India."

Section 37 - Relevancy of statement as to fact talgic nature, contained in certain
Acts or notifications

When the Court has to form an opinion as to thsterce of any fact of a Public
nature, any statement of it, made in a recital @ioed in any Act of Parliament
[of the United Kingdom], or in an§ [Central Act, Provincial Act, of [a State
Act], or in a Government notification or notificati by the Crown Representative
appearing in the Official Gazette or in any printgaber purporting to be the
London Gazette or the Government Gazette of any ibDom colony or
possession of His Majesty is a relevant fact.]

4 [***]
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1. Inserted by the A.O. 1950.

2. The original words were "Act of the Governor &g of India in Council or of the Governors

in council of Madras or Bombay, or of the Lieuten&overnor in Council of Bengal, or in a

notification of the Government appearing in the &tz of India, or in the Gazette of any L.G. or
in any printed paper purporting to be the Londorzéda or the Government Gazette of any
colony or possession of the Queen, is a relevant.fahis was amended first by the Repeating
and Amending Act, 1914 (10 of 1914) and then by Ah®. 1937, the A.O. 1948 and the A.O.

1950 to read as above.

3. Substituted by Act 3 of 1951 section 3 and Saleedor "an Act of the Legislature of Part A
State or a part C State".

4. The last para added by Act 5 of 1899, sectioan®, omitted by Act 10 of 1914, section 3 and
Schedule 1.

Section 38 - Relevancy of statements as to any laantained in law-books

When the Court has to form an opinion as to a la&any country, any statement
of such law contained in a book purporting to batpd or published under the
authority of the Government of such country anddotain any such law, and any
report of a ruling of the Courts of such countryt@ined in a book purporting to
be a report of such rulings, is relevant.

Section 39 - What evidence to be given when statemtéorms part of a conversation,
document, electronic record, book or series of ledts or papers

1 [39. What evidence to be given when statementdguart of a conversation, document,
electronic record, book or series of letters orgoap

When any statement of which evidence is given fgpars of a longer statement,
or of a conversation or part of an isolated docurm@nis contained in a document
which forms part of a book, or is contained in paftelectronic record or a
connected series of letters or papers, evidendé lshgiven of so much and no
more of the statement, conversation, documenttretdc record, book or series
of letters or papers as the Court considers negessghat particular case to the
full understanding of the nature and effect of ts@atement, and of the
circumstances under which it was made.

1. Substituted by Act 21 of 2000, section 92 and Saleed, for section 39 (w.e.f. 17-10-2000).

Section 40 to 44 - Judgments of Courts of justiceshen relevant

Section 40 - Previous judgments relevant to bar asond suit or trial

The existence of any judgment, order or decreetwhyclaw prevents any Courts
from taking cognizance of a suit or holding a tigla relevant fact when the
guestion is whether such Court ought to take cagme of such suit or to hold
such trial.

Section 41 - Relevancy of certain judgments in praie, etc., jurisdiction
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A final judgment, order or decree of a competentif€an the exercise of probate,
matrimonial admiralty or insolvency jurisdiction wh confers upon or takes
away from any person any legal character, or wihietlares any person to be
entitled to any such character, or to be entittedrty specific thing, not as against
any specified person but absolutely, is relevanéwthe existence of any such
legal character, or the title of any such persoany such thing, is relevant.

Such judgment, order or decree is conclusive proof-

that any legal character which it confers accruedha time when such
judgment, order or decree came into operation;

that any legal character, to which it declares smgh person to be entitled,
accrued, to that person at the time when such jedgrh [order or decree]
declares it to have accrued to that person;

that any legal character which it takes away fromg such person ceased at
the time from which such judgmerit[order or decree] declared that it had
ceased or should cease;

and that anything to which it declares any persoiveé so entitled was the
property of that person at the time from which sijtigment,® [order or
decree] declares that it had been or should bprbjserty.

1. Inserted by Act 18 of 1872, section 3.

Section 42 - Relevancy and effect of judgments, cets or decrees, other than those
mentioned in section 41

Judgments, orders or decrees other than those anedtiin section 41, are
relevant if they relate to matters of a public mattelevant to the enquiry, but
such judgments, orders or decrees are not conelysiwof of that which they
State.

Illustration

A sues B for trespass on his land. B alleges tiwtence of a public right of way
over the land, which A denies.

The existence of a decree in favour of the defefydiam suit by A against C for a
trespass on the same land in which C alleged tisteexe of the same right of
way, is relevant, but it is not conclusive prodittkhe right of way exists.

Section 43 - Judgments, etc., other than those meémred in sections 40 to 42, when
relevant

Judgments, orders or decrees, other than thoseamedtin sections 40, 41 and
42 are irrelevant, unless the existence of sucgmuht, order or decree, is a fact
in issue, or is relevant under some other provssifrthis Act.
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lllustrations

(a) A and B separately sue C for a libel whicheet# upon each of them. C in
each case says, that the matter alleged to beloliselis true, and the
circumstances are such that it is probably trusaich case, or in neither.

A obtains a decree against C for damages on thendrthat C failed to make out
his justification. The fact is irrelevant as betwdzand C.

(b) A prosecutes B for adultery with C, A's wife.
B denies that C is A's wife, but the court convigtef adultery.

Afterwards, C is prosecuted for bigamy in marrygluring A's lifetime. C says
that she never was A's wife.

The judgment against B is irrelevant as against C.
(c) A prosecutes B for stealing a cow from himjBgonvicted.

A afterwards sues C for the cow, which B had solthim before his conviction.
As between A and C, the judgment against B isauanht.

(d) A has obtained a decree for the possessioaraf hgainst B, C, B's son,
murders A in consequence.

The existence of the judgment is relevant, as sgwiotive for a crime.

1 [(e) A is charged with theft and with having bgeeviously convicted of theft.
The previous conviction is relevant as a fact sués

(f) A is tried for the murder of B. The fact thatdBosecuted A for libel and that A
was convicted and sentenced relevant under se8tesishowing the motive for
the fact in issue.]

1. Inserted by Act 3 of 1891, section 5.

Section 44 - Fraud or collusion in obtaining judgmat, or incompetency of Court,
may be proved

Any party to a suit or other proceeding may shoat #iny judgment, order or
decree which is relevant under sections 40, 412o0arl which has been proved
by the adverse party, was delivered by a Courtcootpetent to deliver it, or was
obtained by fraud or collusion.

Section 45 to 51 - Opinions of third persons wheretevant

Any party to a suit or other proceeding may shoat #iny judgment, order or
decree which is relevant under sections 40, 412ocarl which has been proved
by the adverse party, was delivered by a Courtcootpetent to deliver it, or was
obtained by fraud or collusion.
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Section 45 - Opinions of experts

When the Court has to form an opinion upon a paeirfbreign law or of science
or art, or as identity of handwriting[or finger impressions], the opinions upon
that point of persons specially skilled in suchefgn law, science or aft,[or in
questions as to identity of handwriting][or finger impressions] are relevant
facts.

Such persons are called experts
lllustrations
(a) The question is, whether the death of A waseduly poison.

The opinions of experts as to the symptoms prodbgatie poison by which A is
supposed to have died are relevant.

(b) The question is, whether A. at the time of do@ncertain act, was, by reason
of unsoundness of mind, incapable of knowing theeineaof the Act, or that he
was doing what was either wrong or contrary to law.

The opinions of experts upon the question whethersymptoms exhibited by A
commonly show unsoundness of mind, and whether sasbundness of mind
usually renders persons incapable of knowing thareaof the acts which they
do, or of knowing that what they do is either wroog contrary to law, are
relevant.

(c) The question is, whether a certain document weagen by A. Another
document is produced which is proved or admitteldlatee been written by A.

The opinions of experts on the question whethertlmedocuments were written
by the same person or by different persons argaete

1. Inserted by Act 5 of 1899, section 3. For disgws in Council as to whether "finger
impressions"” include "thumb impressions”. See Geaastindia, 1898, Pt. VI, p. 24.

2. Inserted by Act 18 of 1872, section 4.

Section 46 - Facts bearing upon opinions of experts

Facts, not otherwise relevant, are relevant if thayport or are inconsistent with
the opinion of experts, when such opinions arevegie

lllustrations
(a) The question is, whether A was poisoned byri@icepoison.

The fact that other persons, who were poisonechal gerson, exhibited certain
symptoms which experts affirm or deny to be the ggmms of that poison, is
relevant.

(b) The question is, whether an obstruction toratar is caused by a certain sea-
wall.

The fact that other harbours similarly situatedbiher respects, but where there
were no such sea-walls began to be obstructecdbat #te same time, is relevant.
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Section 47 - Opinion as to handwriting, when releva

When the Court has to form an opinion as to theg@eby whom any document
was written or signed, the opinion of any persoquamted with the handwriting
of the person by whom it is supposed to be writtesigned that it was or was not
written or signed by that person, is a relevant fac

Explanation.-A person is said to be acquainted whth handwriting of another

person when he has seen that person write, or Wwhdmas received documents
purporting to be written by that person in answeeddécuments written by himself

or under his authority and addressed to that personwhen, in the ordinary

course of business, documents purporting to baemriby that person have been
habitually submitted to him.

Illustration

The question is, whether a given letter is in thdarwriting of A, a merchant in
London.

B is a merchant in Calcutta, who has written Iet@iddressed to A and received
letters purporting to be written by him. C is Blerk, whose duty it was to
examine and file B's correspondence. D is B's brotee whom B habitually
submitted the letters purporting to be written bjoAthe purpose of advising him
thereon. The opinions of B, C and D on the questiether the letter is in the
handwriting of A are relevant, though neither Bp@ D ever saw A write.

Section 47A - Opinion as to digital signature whenelevant
1 [47A. Opinion as to digital signature when relevan

When the Court has to form an opinion as to thé&aligignature of any person,
the opinion of the Certifying Authority which hassued the Digital Signature
Certificate is a relevant fact.]

1. Inserted by Act 21 of 2000, section 92 and Schetl(fle.e.f. 17-10-2000).

Section 48 - Opinion as to existence of right or stom, when relevant

When the Court has to form an opinion as to theterce of any general custom
or right, the opinions, as to the existence of stucstom or right, of persons who
would be likely to know of its existence if it etasl, are relevant.

Explanation.—The expression "general custom orttighcludes customs or
rights common to any considerable class of persons.

lllustration
The right of the villagers of a particular village use the water of a particular
well is a general right within the meaning of thection.

Section 49 - Opinion as to usages, tenets, etc.,emrelevant

When the Court has to form an opinion as to—

28



the usages and tenets of any body of men alyfam
the constitution and government of any religioustmaritable foundation, or

the meaning of words or terms used in particulatridts or by particular
classes of people,

the opinions of persons having special means ofwledge thereon, are
relevant facts.

Section 50 - Opinion or relationship, when relevant

When the Court has to form an opinion as to thatiiship of one person to
another, the opinion, expressed by conduct, ashw® éxistence of such
relationship, or any person who, as a member offdhaly or otherwise, has
special means of knowledge on the subject, is aglefact:

Provided that such opinion shall not be sufficiémtprove a marriage in
proceedings under the Indian Divorce Act, 1869f(4869) or in prosecutions
under sections 494, 495, 497 or 498 of the IndemalPCode (45 of 1860).

Illustrations

(a) The question is, whether A and B, were married.

The fact that they were usually received and tobate their friends as husband
and wife, is relevant.

(b) The question is, whether A was the legitimaie of B. The fact that A was
always treated as such by members of the famihglévant.

Section 51 - Grounds of opinion, when relevant

Whenever the opinion of any living person is retgyghe grounds on which such
opinion is based are also relevant.

Illustration

An expert may give an account of experiments peréal by him for the purpose
of forming his opinion.

Section 52 to 55 - Character when relevant

Whenever the opinion of any living person is retgyghe grounds on which such
opinion is based are also relevant.

Illustration

An expert may give an account of experiments peréal by him for the purpose
of forming his opinion.
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Section 52 - In civil cases character to prove condt imputed, irrelevant

In civil cases, the fad that the character of aBygspn concerned is such as to
render probable or improbable any conduct imputedim, is irrelevant, except
in so far as such character appears from factswiterelevant.

Section 53 - In criminal cases, previous good chaster relevant

In criminal proceedings, the fact that the perscecuaed is of a good character, is
relevant.

Section 54 - Previous bad character not relevantxeept in reply
1 [54. Previous bad character not relevant, except ireply

In criminal proceedings the fact that the accusesgn has a bad character is
irrelevant, unless evidence has been given th&iakea good character, in which
case it becomes relevant.

Explanation 1.-This section does not apply to caseghich the bad character of
any person is itself a fact in issue.

Explanation 2.-A previous conviction is relevantaglence of bad character.]

1. Substituted by Act 3 of 1891, section 6, for sactd.

Section 55 - Character as affecting damages

In civil cases, the fact that the character of aeyson is such as to affect the
amount of damages which he ought to receive, &vasit.

Explanation.- sections 52, 53, 54 and 55, the waithracter" includes both
reputation and disposition; btifexcept as provided in section 54], evidence may
be given only of general reputation and genergladigion, and not of particular
acts by which reputation or disposition were shown.

1. Inserted by Act 3 of 1891, section 7.

Chapter 3 - FACTS WHICH NEED NOT BE PROVED

Section 56 - Fact judicially noticeable need not beroved
No fact of which the Court will take judicial no&éicyeed to be proved.

Section 57 - Facts of which Court must take judicienotice
The Court shall take judicial notice of the followifacts:-
L[(1) All laws in force in the territory of India;]
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(2) All public Acts passed or hereafter to be pddse Parliament [of the
United Kingdom] and all local and personal Actsedied by Parliamerit[of
the United Kingdom] to be judicially noticed;

(3) Articles of War for [the Indian] Army” [Navy or Air Force];

> [(4) The course of proceeding of Parliament of theted Kingdom, of the
Constituent Assembly of India, of Parliament and tbe legislatures
established under any law for the time being itdoin a Province or in the
States;]

(5) The accession and the sign manual of the Sgrefer the time being of
the United Kingdom of Great Britain and Ireland;

(6) All seals of which English Courts take judiciadtice : the seals of all tfie
[Courts in’ [India] and all Courts out of [India] established by the authority
of 8 [the Central Government or the Crown Represerghtithe seals of
Courts of Admiralty and Maritime Jurisdiction anfidotaries Public, and all
seals which any person is authorized to usé[tye Constitution or an Act of
Parliament of the United Kingdom or an] Act or Riegion having the force
of law in” [India];

(7) The accession to office, names, titles, fumdi@nd signatures of the
persons filling for the time being any public o#filn any State, if the fact of
their appointment to such office is notified'fHany Official Gazette];

(8) The existence, title and national flag of eveByate or Sovereign
recognized by [the Government of India];

(9) The divisions of time, the geographical divisoof the world, and public
festivals, fasts and holidays notified in the Q#lcGazette;

(10) The territories under the dominion'fthe Government of India];

(11) The commencement, continuance, and terminatidostilities between
" [the Government of India] and any other Stateazfybof persons;

(12) The names of the members and officers of iertGand of their deputies
and subordinate officers and assistants, and disall cofficers acting in
execution of its process, and of or all advocasmrneys, proctors, vakils
pleaders and other persons authorized by law teaapy act before it;

(13) The rule of the roatf [on land or at sea].

In all these cases, and also on all matters ofipuidtory, literature, science or
art, the Court may resort for its aid to appropridtooks or documents of
reference.

If the Court is called upon by any person to taldigial notice of any fact, it may
refuse to do so, unless and until such person pesdany such book or document
as it may consider necessary to enable it to do so.

1. Substituted by the A.O. 1950, for para (1).
2. Inserted by the A.O. 1950.
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. Substituted by Act the A.O. 1950, for "Her Majes'.

. Substituted by Act 10 of 1927, section 25 anldeSale I, for "or Navy".

. Substituted by the A.O. 1950, for para 4.

. Substituted by the A.O. 1948, for "Courts oftBh India".

. Substituted by the A.O. 1951, section 3 and &alee for "the States".

. Substituted by the A.O. 1937, for "the G.G. 1wy &.G. in Council".

. Substituted by the A.O. 1950, "any Act of Pamlént or other".

10. Substituted by the A.O. 1937, for "the Gazeftindia, or in the official Gazette of any L.G.".
11. Substituted by the A.O. 1950, for "the BritiStown".

12. Inserted by Act 18 of 1872, section 5.

© 00 N O 0 b~ W

Section 58 - Facts admitted need not be proved

No fact need to be proved in any proceeding whigh garties thereto or their
agents agree to admit at the hearing, or whichgrbehe hearing, they agree to
admit by any writing under their hands, or whichdny rule of pleading in force

at the time they are deemed to have admitted by pleadings:

Provided that the court may, in its discretion,uieg the facts admitted to be
proved otherwise than by such admission.

Chapter 4 - OF ORAL EVIDENCE

No fact need to be proved in any proceeding whieh garties thereto or their
agents agree to admit at the hearing, or whichgrbethe hearing, they agree to
admit by any writing under their hands, or whichdny rule of pleading in force

at the time they are deemed to have admitted by pgheadings:

Provided that the court may, in its discretion,uieg the facts admitted to be
proved otherwise than by such admission.

Section 59 - Proof of facts by oral evidence

All facts, except the' [contents of documents or electronic records], rbay
proved by oral evidence.

1. Substituted by Act 21 of 2000, section 92 and Soleel, for "contents of documents” (w.e.f.
17-10-2000).

Section 60 - Oral evidence must be direct
Oral evidence must, in all cases whatever, be tlitleat is to say--

If it refers to a fact which could be seen, it mstthe evidence of a witness
who says he saw it;
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If it refers to a fact which could be heard, it e the evidence of a witness
who says he heard it;

If it refers to a fact which could be perceived doyy other sense or in any
other manner, it must be the evidence of a witmggs says he perceived it by
that senseor in that manner;

If it refers to an opinion or to the grounds on e¥hthat opinion is held, it
must be the evidence of the person who holds thiaian on those grounds:

Provided that the opinions of experts expresseaghintreatise commonly
offered for sate, and the grounds on which suchiops are held, may be
proved by the production of such treatises if thther is dead or cannot
be found, or has become incapable of giving evideac cannot be called
as a witness without an amount of delay or expemieh the Court
regards as unreasonable:

Provided also that, if oral evidence refers to eRestence or condition of
any material thing other than a document, the Coay, if it thinks fit,
require the production of such material thing terinspection.

Chapter 5 - OF DOCUMENTARY EVIDENCE
Oral evidence must, in all cases whatever, be tlitieat is to say--

If it refers to a fact which could be seen, it mhstthe evidence of a witness
who says he saw it;

If it refers to a fact which could be heard, it mhhbe the evidence of a witness
who says he heard it;

If it refers to a fact which could be perceived dyy other sense or in any
other manner, it must be the evidence of a witmdss says he perceived it by
that sense or in that manner;

If it refers to an opinion or to the grounds on ehthat opinion is held, it
must be the evidence of the person who holds thiaian on those grounds:

Provided that the opinions of experts expresseghintreatise commonly
offered for sate, and the grounds on which suchiops are held, may be
proved by the production of such treatises if ththar is dead or cannot
be found, or has become incapable of giving evideac cannot be called
as a witness without an amount of delay or expemiieh the Court
regards as unreasonable:

Provided also that, if oral evidence refers to éRestence or condition of
any material thing other than a document, the Cmay, if it thinks fit,
require the production of such material thing terinspection.
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Section 61 - Proof of contents of documents

The contents of documents may be proved eitherrbgapy or by secondary
evidence.

Section 62 - Primary evidence

Primary evidence means the document itself proddcedhe inspection of the
Court.

Explanation 1.—Where a document is executed in rakvgarts, each part is
primary evidence of the document:

Where a document is executed in counterpart, eamimterpart being
executed by one or some of the parties only, eachterpart is primary
evidence as against the parties executing it.

Explanation 2.—Where a number of documents arenallle by one uniform

process, as in the case of printing, lithographyplwtography, each is primary
evidence of the contents of the rest; but, wheeg @ire all copies of a common
original, they are not primary evidence of the eoitg of the original.

Illustration

A person is shown to have been in possession afribar of placards, all printed
at one time from one original. Any one of the plasais primary evidence of the
contents of any other, but no one of them is prynevidence of the contents of
the original.

Section 63 - Secondary evidence
Secondary evidence means and includes-
(1) Certified copies given under the provisionselieafter containel

(2) Copies made from the original by mechanical cpsses which in
themselves insure the accuracy of the copy, antesampared with such
copies;

(3) Copies made from or compared with the original,

(4) Counterparts of documents as against the pawiieo did not execute
them;

(5) Oral accounts of the contents of a documengrgiby some person who
has himself seen it.

lllustrations

(a) A photograph of an original is secondary evageaf its contents, though the
two have not been compared, if it is proved thatttiing photographed was the
original.
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(b) A copy compared with a copy of a letter madeagopying machine is
secondary evidence of the contents of the lettgrisf shown that the copy made
by the copying machine was made from the original.

(c) A copy transcribed from a copy, but afterwacdspared with the original, is
secondary evidence; but the copy not so comparedtisecondary evidence of
the original, although the copy from which it waanscribed was compared with
the original.

(d) Neither art oral account of a copy comparechwite original, nor an oral
account of a photograph or machine copy of themalgis secondary evidence of
the original.

1. See. Section 76 infra.

Section 64 - Proof of documents by primary evidence

Documents must be proved by primary evidence exicefiie cases hereinafter
mentioned.

Section 65 - Cases in which secondary evidence taig to documents may be given

Secondary evidence may be given of the existermediton, or contents of a
document in the following cases:-

(a) When the original is shown or appears to lbeénpossession or power--

of the person against whom the document is sougbetproved, or of any
person out of reach of, or not subject to, the @ss®f the Court, or

of any person legally bound to produce it,

and when, after the notice mentioned in section $@&h person does not
produce it;

(b) when the existence, condition or contents efdhginal have been proved
to be admitted in writing by the person against mhb is proved or by his
representative in interest;

(c) when the original has been destroyed or lastyleen the party offering
evidence of its contents cannot, for any otheraeasot arising from his own
default or neglect, produce it in reasonable time;

(d) when the original is of such a nature as ndtg¢@asily movable;
(e) when the original is a public document withie meaning of section 74;

() when the original is a document of which a ifexd copy is permitted by
this Act, or by any other law in force'[india] to be given in evidenée

(g) when the original consists of numerous accountother documents
which cannot conveniently be examined in Court tiredfact to be proved is
the general result of the whole collection.
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In cases (a), (c) and (d), any secondary evidehtieeacontents of the document
is admissible.

In case (b), the written admission is admissible.

In case (e) or (f), a certified copy of the docutmént no other kind of secondary
evidence, is admissible.

In case (g), evidence may be given as to the geresalt of the documents by
any person who has examined them, and who is gkilléhe examination of such
documents.

1. Substituted by Act 3 of 1951, section 3 and 8uale for "the States".
2. Cf. the Bankers' Books Evidence Act, 1891 (18&81), section 4.

Section 65A - Special provisions as to evidence aghg to electronic record
1 65A. Special provisions as to evidence relating &lectronic record

The contents of electronic records may be provedagoordance with the
provisions of section 65B (w.e.f. 17-10-2000).

1. Inserted by Act 21 of 2000, section 92 and Schetl(fle.e.f. 17-10-2000).

Section 65B - Admissibility of electronic records

(1) Notwithstanding anything contained in this Aaty information contained in
an electronic record which is printed on a paptatesl, recorded or copied in
optical or magnetic media produced by a computerefhafter referred to as the
computer output) shall be deemed to be also a decynf the conditions

mentioned in this section are satisfied in relatmhe information and computer
in question and shall be admissible in any proceggiwithout further proof or

production of the original, as evidence or any eaotd of the original or of any
fact stated therein of which direct evidence wdwdadmissible.

(2) The conditions referred to in sub-section (Lyespect of a computer output
shall be the following, namely: -

(a) the computer output containing the informatwas produced by the
computer during the period over which the computas used regularly to
store or process information for the purposes gfativities regularly carried
on over that period by the person having lawfulta@nover the use of the
computer;

(b) during the said period, information of the kioohtained in me electronic
record or of the kind from which the information @antained is derived was
regularly fed into the computer in the ordinary rsguof the said activities;

(c) 'throughout the material part of the said pa#rithe computer was
operating properly or, if not, then in respect oy @eriod in which it was not
operating properly or was out of operation duringttpart of the period, was
not such as to affect the electronic record omtt®iracy of its contents; and
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(d) the information contained in the electronicarecreproduces or is derived
from such information fed into the computer in trdinary course of the said
activities.

(3) Where over any period, the function of storargprocessing information for
the purposes of any activities regularly carriecbwar that period as mentioned in
clause (a) of sub-section (2) was regularly pertarny computers, whether--

(a) by a combination of computers operating ovat geriod; or
(b) by different computers operating in successieer that period; or

(c) by different combinations of computers opergtin succession over that
period; or

(d) in any other manner involving the successiveragon over that period, in
whatever order, of one or more computers and onaare combinations of
computers,

all the computers used for that purpose during pleaiod shall be treated for the
purposes of this section as constituting a singlaputer; and references in the
section to a computer shall be construed accorglingl

(4) In any proceedings where it is desired to gavetatement in evidence by
virtue of this section, a certificate doing anytbé following things, that is to
say,--

(a) identifying the electronic record containing tstatement and describing
the manner in which it was produced;

(b) giving such particulars of any device involviedthe production of that
electronic record as may be appropriate for thgagee of showing that the
electronic record was produced by a computer;

(c) dealing with any of the matters to which thaditions mentioned in sub-
section (2) relate,

and purporting to be signed by a person occupyirgsponsible official position
in relation to the operation of the relevant devarethe management of the
relevant activities (whichever is appropriate) stz evidence of any matter
stated in the certificate; and for the purposesthid sub-section it shall be
sufficient for a mailer to be stated to the besth&f knowledge and belief of the
person stating it.

(5) For the purposes of this section,-

(a) information shall be taken to be supplied tooanputer if it is supplied
thereto in any appropriate form and whether itoisgpplied directly or (with
or without human intervention) by means of any appate equipment;

(b) whether in the course of activities carriedbgrany official information is
supplied with a view to its being stored or proeestor the purposes of those
activities by a computer operated otherwise tharthi course of those
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activities, that information, if duly supplied that computer, shall be taken to
be supplied to it in the course of those activjties

(c) a computer output shall be taken to have beeduysed by a computer
whether it was produced by it directly or (withweithout human intervention)
by means of any appropriate equipment.

Explanation.-For the purposes of this section afgrence to information being
derived from other information shall be a referetw#s being derived there from
by calculation, comparison or any other process.]

Section 66 - Rules as to notice to produce

Secondary evidence of the contents of the docunrefeésred to in section 65,
clause (a), shall not be given unless the partpgsing to give such secondary
evidence has previously given to the party in whpessession or power the
document idfor to his attorney or pleader,] such notice todoe it as is
prescribed by law, and if no notice is prescribgddw, then such notice as the
Court considers reasonable under the circumstarfdbe case:

Provided that such notice shall not be requiredriter to render secondary
evidence admissible in any of the following casasjn any other case in
which the Court thinks fit to dispense with it:--

(1) when the document to be proved is itself acaoti

(2) when, from the nature of the case, the adveasty must know that he
will be required to produce it;

(3) when it appears or is proved that the advemsgyphas obtained
possession of the original by fraud or force;

(4) when the adverse party or his agent has tiggnatiin Court;

(5) when the adverse party or his agent has adinitie loss of the
document;

(6) when the person in possession of the docunseatii of reach of, or
not subject to, the process of the Court.

1. Inserted by Act 18 of 1872, section 6.

Section 67 - Proof of signature and handwriting operson alleged to have signed or
written document produced

If a document is alleged to be signed or to hawenheritten wholly or in part by
any person, the signature or the handwriting ofreech of the document as is
alleged to be in that person's handwriting mugtdoged to be in his handwriting.
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Section 67A - Proof as to digital signature
1 [67A. Proof as to digital signature

Except in the case of a secure digital signatdréhe digital signature of any
subscriber is alleged to have been affixed to aatednic record the fact that such
digital signature is the digital signature of thiscriber must be proved.]

1. Inserted by Act 21 of 2000, section 92 and Schell(fle.e.f. 17-10-2000).

Section 68 - Proof of execution of document requiceby law to be attested

If a document is required by law to be attestedhall not be used as evidence
until one attesting witness at least has beena#tie the purpose of proving its
execution, if there be an attesting witness alare] subject to the process of the
Court and capable of giving evidence:

! [Provided that it shall be necessary to call &estihg witness in proof of the
execution of any document, not being a Will, whitds been registered in
accordance with the provisions of the Indian Reagigin Act, 1908 (16 of
1908), unless its execution by the person by whibpuiports to have been
executed is specifically denied.]

1. Inserted by Act 31 of 1926, section 2.

Section 69 - Proof where no attesting witness found

If no such attesting witness can be found, or & ¢tocument purports to have
been executed in the United Kingdom, it must bev@dothat the attestation of
one attesting witness at least is in his handvgijtend that the signature of the
person executing the documents is in the handwrdirthat person.

Section 70 - Admission of execution by party to atsted document

The admission of a party to an attested documeits ekecution by himself shall
be sufficient proof of its execution as against hitmough it be a document
required by law to be attested.

Section 71 - Proof when attesting witness deniesetlexecution

If the attesting witness denies or does not rectdllee execution of the document, its
execution may be proved by other evidence

Section 72 - Proof of document not required by lavo be attested

An attesting document not required by law to bestétd may be proved as if it
was unattested.
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Section 73 - Comparison of signature, writing or sd with others admitted or
proved

In order to ascertain whether a signature, writmgseal is that of the person by
whom it purports to have been written or made, sigyature, writing, or seal
admitted or proved to the satisfaction of the Caarbhave been written or made
by that person may be compared with the one wisich be proved, although that
signature, writing, or seal has not been producqaaved for any other purpose.

The Court may direct any person present in countrite any words or figures for
the purpose of enabling the Court to compare thelsvor figures so written with
any words or figures alleged to have been writtesuxh person.

YThis section applies also, with any necessary fiwadions, to finger-
impressions.

1. Inserted by Act 5 of 1899, section 3.

Section 73A - Proof as to verification of digital gjnature
L[73A. Proof as to verification of digital signatue

In order to ascertain whether a digital signatsréhat of the person by whom it
purports to have been affixed, the Court may direct

(a) that person or the Controller or the Certifyidgthority to produce the
Digital Signature Certificate;

(b) any other person to apply the public key listedhe Digital Signature
Certificate and verify the digital signature purgar to have been affixed by
that person.

Explanation.-For the purposes of this section, ‘@dler" means the Controller
appointed under sub-section (1) of section 17 efltiiormation Technology Act,
2000.]

1. Inserted by Act 21 of 2000, section 92 and Schety(le.e.f. 17-10-2000).

Section 74 to 78 - Public Documents
L[73A. Proof as to verification of digital signatue

In order to ascertain whether a digital signatsréhat of the person by whom it
purports to have been affixed, the Court may direct

(a) that person or the Controller or the Certifyigthority to produce the
Digital Signature Certificate;

(b) any other person to apply the public key listedhe Digital Signature
Certificate and verify the digital signature purgar to have been affixed by
that person.
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Explanation.-For the purposes of this section, ‘@dler" means the Controller
appointed under sub-section (1) of section 17 efltiiormation Technology Act,
2000.]

1. Inserted by Act 21 of 2000, section 92 and Schell(le.e.f. 17-10-2000).

Section 74 - Public documents
The following documents are public documents :-
(1) Documents forming the acts, or records of itts-a
(i) of the sovereign authority,
(i) of official bodies and tribunals, and

(iii) of public officers, legislative, judicial angxecutivel[of any part of
India or of the Commonwealth], or of a foreign ctryn

(2) Public records kefftn any State] of private documents.

1. The original words "Whether of British India, @ any other part of Her Majesty's dominions"
have successively been amended by the A.O. 194&and.O. 1950 to read as above.

2. Substituted by the A.O. 1950, for "in any pragh

Section 75 - Private documents
All other documents are private.

Section 76 - Certified copies of public documents

Every'public officer having the custody of a public doamt which any person
has a right to inspect, shall give that person@mahd a copy of it on payment of
the legal fees therefore, together with a certiicaritten at the foot of such copy
that it is true copy of such document or part tbgras the case may be and such
certificate shall be dated and subscribed by sufibeo with his name and his
official title, and shall be sealed, whenever sofficer is authorised by law to
make use of a seal; and such copies so certifigitlsd called certified copies.

Explanation.-Any officer who, by the ordinary coerf official duty, is
authorized to deliver such copies, shall be deetodaave the custody of such
documents within the meaning of this section.

1. A village-officer in the Punjab has been declaredthe purposes of this Act to be a public
officer having the custody of a public document-8eePunjab Land Revenue Act, 1887 (17
of 1887), section, 151 (2).

Section 77 - Proof of documents by production of ci&fied copies

Such certified copies may be produced in proofh& tontents of the public
documents or parts of the public documents of wihely purport to be copies.
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Section 78 - Proof of other official documents
The following public documents maygdyeved as follows:-

(1) Acts, orders or notifications jthe Central Government] in any of its
departmentéfor of the Crown Representative] or of any State&pment or
any department of any State Government,--

by the records of the departments, certified by tead of those
departments respectively,

or by any document purporting to be printed by ordé any such
Governmerfior as the case may be, of the Crown Represenjative

(2) The proceedings of the Legislatures,--

by the journals of those bodies respectively, orpoyplished Acts or
abstracts, or by copies purporting to be prifited order of the
Government concerned];

(3) Proclamations, orders or regulations issuejHsy Majesty] or by the
Privy Council, or by any departmenfftier Majesty's] Government,-

by copies or extracts contained in the London Gagzet purporting to be
printed by the Queen's printer;

(4) the acts of the Executive or the proceedinghefLegislature of a foreign
country,--

by journals published by their authority, or comnyoreceived in that
country as such, or by a copy certified under thal f the country or
sovereign, or by a recognition thereof in sdj@entral Act];

(5) The proceedings of a municipal bod§{inState],

by a copy of such proceedings, certified by tigaldeeper thereof, or by a
printed book purporting to be published by the atitia of such body;

(6) Public documents of any other class in a fareiguntry,--

by the original, or by a copy certified by the Iegaeper thereof, with a
certificate under the seal of a Notary Public, Hfam Indian Consul] or
diplomatic agent that the copy is duly certified thy officer having the
legal custody of the original, and upon proof oé tbharacter of the
document according to the law of the foreign countr

STATE AMENDMENT
%west Bengall
After section 78, insert the following section ndyne

78A. Copies of public documents, to be as good rggnal documents in
certain cases.-- Notwithstanding anything contaimethis Act or any other
law for the time being in force, where any publaxdments concerning any
areas within West Bengal have been kept in Pakigteen copies of such
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public documents shall, on being authenticateduichsmanner as may be
prescribed from time to time by the State Governnignnotification in the
Official Gazette, be deemed to have taken the pdd@nd to be, the original
documents from which such copies were made andeédrences to the
original documents shall be construed as includifigrence to such copies."

. Substituted by the A.O. 1937, for "the Executd@vernment of British India".

. Inserted by the A.O. 1937.

. Substituted by the A.O. 1937, for "by order @\@&rnment".

. The words "Her Majesty" stand unmodified seeAt@. 1950.

. Substituted by the A.O. 1937, for "public Acttbé Governor General of India in Council".
. Substituted by the A.O. 1950, for "a Province".

7. Substituted by the A.O. 1950, for "a British GoM.

8.Vide West Bengal Act 29 of 1955, section 3 (w.@-10-1955) as amended by West Bengal Act
20 of 1960, section 3 (w.e.f. 5-1-1961).

S OB~ WN P

Section 79 to 90A - Presumptions as to documents
The following public documents maygdyeved as follows:-

(1) Acts, orders or notifications jthe Central Government] in any of its
department§for of the Crown Representative] or of any State&pment or
any department of any State Government,--

by the records of the departments, certified by tead of those
departments respectively,

or by any document purporting to be printed by ordé any such
Governmerfior as the case may be, of the Crown Represenjative

(2) The proceedings of the Legislatures,--

by the journals of those bodies respectively, orpoyplished Acts or
abstracts, or by copies purporting to be prifited order of the
Government concerned];

(3) Proclamations, orders or regulations issuejHey Majesty] or by the
Privy Council, or by any departmenfftier Majesty's] Government,-

by copies or extracts contained in the London Gagzet purporting to be
printed by the Queen's printer;

(4) the acts of the Executive or the proceedinghefLegislature of a foreign
country,--

by journals published by their authority, or comnyoreceived in that
country as such, or by a copy certified under tha ®f the country or
sovereign, or by a recognition thereof in séi@entral Act];

(5) The proceedings of a municipal bod§{@nState],
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by a copy of such proceedings, certified by tigaldeeper thereof, or by a
printed book purporting to be published by the atitia of such body;

(6) Public documents of any other class in a foreguntry,--

by the original, or by a copy certified by the Iegaeper thereof, with a
certificate under the seal of a Notary Public, 8fam Indian Consul] or
diplomatic agent that the copy is duly certified thye officer having the
legal custody of the original, and upon proof oé tbharacter of the
document according to the law of the foreign countr

STATE AMENDMENT
%west Bengall
After section 78, insert the following section ndyne

78A. Copies of public documents, to be as good rggnal documents in
certain cases.-- Notwithstanding anything contaimethis Act or any other
law for the time being in force, where any publaxdments concerning any
areas within West Bengal have been kept in Pakigteen copies of such
public documents shall, on being authenticateduichsmanner as may be
prescribed from time to time by the State Governninnotification in the
Official Gazette, be deemed to have taken the pdd@nd to be, the original
documents from which such copies were made andeé#irences to the
original documents shall be construed as includifigrence to such copies."

. Substituted by the A.O. 1937, for "the Executd@vernment of British India".

. Inserted by the A.O. 1937.

. Substituted by the A.O. 1937, for "by order af@rnment".

. The words "Her Majesty" stand unmodified seeAh®. 1950.

. Substituted by the A.O. 1937, for "public Acttbé Governor General of India in Council".
. Substituted by the A.O. 1950, for "a Province".

7. Substituted by the A.O. 1950, for "a British GoM.

8.Vide West Bengal Act 29 of 1955, section 3 (w.@-10-1955) as amended by West Bengal Act
20 of 1960, section 3 (w.e.f. 5-1-1961).

o OB~ W N P

Section 79 - Presumption as to genuineness of cédd copies

The Court shall presurfieo be genuine] every document purporting to be a
certificate, certified copy, or other document, @hiis by law declared to be
admissible as evidence of any particular fact archv purports to be duly
certified by an officeffof the Central Government or of a State Government
by any officef[in the Slate of Jammu and Kashmir] who is dulyhauized
thereto by the Central Government]:

Provided that such document is substantially inftren and purports to be
executed in the manner directed by law in that lbeha
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The Court shall also presume that any officer byomhany such document
purports to be signed or certified held when haeugit, the official character
which he claims in such paper.

1. Inserted by the A.O. 1948.

2. The original word beginning from "in British lial and ending with the words "to be genuine
have been successively amended by the A.O. 198Y,1048 and A.O. 1950 to read as above.

3. Substituted by Act 3 of 1951, section 3 and 8ale for "in a Part B State".

Section 80 - Presumption as to documents produced gecord of evidence

Whenever any document is produced before any Cpurporting to be a record
or memorandum of the evidence, or of any part ef ¢vwidence, given by a
witness in a judicial proceedings or before anyceff authorised by law to take
such evidence or to be a statement or confessioanlygyprisoner or accused
person, taken in accordance with law, and purpgittinbe signed by any judge or
Magistrate or by any such officer as aforesaid@bart shall presume--

that the document is genuine; that any statement® ahe circumstances
under which it was taken, purporting to be maddhgyperson signing it, are
true, and that such evidence, statement or coofesgs duly taken.

Section 81 - Presumption as to Gazettes, newspapgpsivate Acts of Parliament and
other documents

The Court shall presume the genuineness of everyrdent purporting to be the
London Gazette djany Official Gazette, or the Government Gazettelany
colony, dependency of possession of the Britisha@roor to be a newspaper or
journal, or to be a copy of a private Act of Parlenf[of the United Kingdom]
printed by the Queen's Printer and of every doctperporting to be a document
directed by any law to be kept by any person, i€hswlocument is kept
substantially in the form required by law and isguced from proper custody.

1. Substituted by A.O. 1937, for "the Gazette afiénor the Government Gazette of any L.G. ,
or".

2. Inserted by the A.O. 1950.

Section 81A - Presumption as to Gazettes in electiiz forms
181A. Presumption as to Gazettes in electronic form

The Court shall presume the genuineness of everjrehic record purporting to
be the Official Gazette or purporting to be elegitaecord directed by any law to
be kept by any person, if such electronic recorkiejst substantially in the form
required by law and is produced from proper cusfody

1. Inserted by Act 21 of 2000, section 92 and Schell(fle.e.f. 17-10-2000).
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Section 82 - Presumption as to document admissibie England without proof of
seal or signature

When any document is produced before any Courpgrting to be a document
which, by the law in force for the time being indtand or Ireland, would be
admissible in proof of any particular in any Coofrfustice in England or Ireland,
without proof of the seal or stamp or signaturehanticating it, or of the judicial
or official character claimed by the person by whiomurports to be signed, the
Court shall presume that such seal, stamp or sigmas genuine, and mat me
person signing it held, at the lime when he sigitedhe judicial or official
character which he claims,

and the document shall be admissible for the samaope for which it would be
admissible in England or Ireland

Section 83 - Presumption as to maps or plans madg huthority of Government

The Court shall presume that maps or plans purmgprto be made by the
authority of[the Central Government or any State Governmenteve® made,
and are accurate; but maps or plans made for tfipoges of any cause must be
proved to be accurate.

1. The original word "Government" has successivelynbamended by the A.O. 1937, A.O.
1948, Act 40 of 1949, A.O. 1950, to read as above.

Section 84 - Presumption as to collections of lavesid reports of decisions

The Court shall presume the genuineness of evawk parporting to be printed
or published under the authority of the Governnadrainy country, and to contain
any of the laws of that country,

and of every book purporting to contain reportsie¢isions of the Courts of such
country.

Section 85 - Presumption as to power-of-attorney

The Court shall presume that every document purgprto be a power-of-
attorney, and to have been executed before, ahe@mstidated by, a Notary Public,
or any court, Judge, Magistrdftndian] Consul or Vice-Consul, or
representativi**] of the[Central Government], was so executed and
authenticated.

1. Substituted by the A.O. 1950, for "British".
2. The Words "of Her Majesty, or" omitted by theDA1950.
3. Substituted by the A.O. 1937, for "Governmeninafia”.
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Section 85A - Presumption as to electronic agreemisn

13 ] the *[Central Government] ° [in or for] ® [such country] to be the manner
commonly in use in7 [that country] for the certification of copies ofjudicial records.

8 [An officer who, with respect td[***] any territory or place not forming part of
¥ India or] Her Majesty’'s dominions, is Politicalgént therefore, as defined in
section 3" [clause (43)], of the General Clauses Act, 18%7qfl1897), shall for
the purposes of this section, be deemed to beraseptative of thé* [Central
Government}?[in and for the country] comprising that territasy place]

1. Substituted by A.O. 1950, for "any country nmtiiing part".

2. The words "a Part B State or of" omitted by Baif 1951, section 3 and Schedule.

3. The words "Her Majesty or of" omitted by the AI950.

4. Substituted by A.O. 1937, for "Government ofi&id

5. Substituted by Act 3 of 1891, section 8, forsident in".

6. Substituted by Act 3 of 1951, section 3 and 8ale for "such Part B State or country"”.
7. Substituted by Act 3 of 1951, section 3 and 8ale for "that State or country".

8. Substituted by Act 5 of 1899, section 4, for plaea added by Act 3 of 1891, section 3.
9

. The words " a part B State or" which were Insg:thy the A.O. 1950, omitted by Act 3 of 1951, &rc8
and Schedule.

10. Inserted by the A.O. 1950.

11. Substituted by Act A.O. 1950, for "Clause (40)"

12. Substituted by the A.O. 1937, for "Governmerindia”.

13. Substituted by Act 3 of 1951, section 3 andefidte Il (w.e.f. 17-10-2000).

Section 87 - Presumption as to books, maps and chsr

The Court may presume that any book to which it medgr for information on
matters of public or general interest, and that palglished map or chart, the
statements of which are relevant facts and whicpragluced for its inspection,
was written and published by the person and atitte and place, by whom or at
which it purports to have been written or published

Section 88 - Presumption as to telegraphic messages

The Court may presume that a message, forwarded dréelegraph office to the

person to whom such message purports to be addressgesponds with a

message delivered for transmission at the offioemfwhich the message purports
to be sent; but the Court shall not make any presom as to the person by
whom such message was delivered for transmission.

Section 88A - Presumption as to electronic messages
1[88A. Presumption as to electronic messages

The Court may presume that an electronic messagsaifded by the originator
through an electronic mail server to the addresseehom the message purports
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to be addressed corresponds with the message amtéedis computer for
transmission; but the Court shall not make anyyrggion as to the person by
whom such message was sent.

Explanation.-For the purposes of this section, ékpressions "addressee" and
"originator" shall have the same meanings respelgtiassigned to them in
clauses (b) and (za) of sub-section (1) of seQioh the Information Technology
Act, 2000.]

1. Inserted by Act 21 of 2000, section 92 and ScheHle.e.f. 17-10-2000).

Section 89 - Presumption as to due execution, etd.documents not produced

The Court shall presume that every document, cdtleénd not produced after
notice to produce, was attested, stamped and eecauthe manner required by
law.

Section 90 - Presumption as to documents thirty yesiold

Where any document, purporting or proved to betythjears old, is produced

from any custody which the Court in the particutaise considers proper, the
Court may presume that the signature and everyr gthe of such document,

which purports to be in the handwriting of any mafar person, is in that

person's handwriting, and, in the case of a doctumescuted or attested, that it
was duly executed and attested by the persons bynvithpurports to be executed
and attested.

Explanation.-Documents are said to be in propetodysf they are in the place in
which, and under the care of the person with whitvey would naturally be; but
no custody is improper if it is proved to have hadegitimate origin, or the
circumstances of the particular case are such tter such an origin probable.

This explanation applies also to section 81.
lllustrations

(a) A has been in possession of landed properts fong time. He produces from
his custody deeds relating to the land showingtitliss to it. The custody is
proper.

(b) A produces deeds relating to landed propertwioich he is the mortgagee.
The mortgagor is in possession. The custody isgrop

(c) A, a connection of B, produces deeds relatinignds in B's possession, which
were deposited with him by B for safe custody. €hstody is proper.

STATE AMENDMENTS
Y[Uttar Pradesh
(a) Renumber section 90 as sub-section (1) thereof;
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(b) in sub-section (1) as so renumbered, for theds/tthirty years", substitute
the words "twenty years";

(c) after sub-section (1) as so renumbered, irtbertfollowing sub-section,
namely:--

"( 2) Where any such document as is referred teuin-section (1) was
registered in accordance with the law relatingeigistration of documents
and a duly certified copy thereof is produced, ¢bart may presume that
the signature and every other part of such docunvlrth purports to be
in the handwriting of any particular person, ithat person's handwriting,
and in the case of a document executed or attestad,it was duly

executed and attested by the person by whom itopisrgo have been
executed or attested".

(d) After section 90, insert the following sectiamserted:--

" 90A. (1) Where any registered document or a delyified copy thereof
or any certified copy of a document which is pdrthe record of a Court
of Justice, is produced from any custody whichGoert in the particular
case considers proper, the Court may presume hmatotiginal was
executed by the person by whom it purports to Heeen executed.

( 2) This presumption shall not be made in respéany document which
is the basis of a suit or of defence or is relipdruin the plaint or written
statement.”

The explanation to sub-section ( 1) of section 90 also apply to this
section;

1. Vide Uttar Pradesh Act 24 of 1954 , section 2 adde8ule (w.e.f. 30-11-1954).

Section 90A - Presumption as to electronic recordss/e years old
1[90A. Presumption as to electronic records fiveryead

Where any electronic record, purporting or provedbe five years old, is
produced from any custody which the Court in thetipalar case considers
proper, the Court may presume that the digitalatigre which purports to be the
digital signature of any particular person was Hxed by him or any person
authorised by him in this behalf.

Explanation.-Electronic records are said to beroppr custody if they are in the
place in which, and under the care of the persah whom, they naturally be; but
no custody is improper if it is proved to have hadegitimate origin, or the
circumstances of the particular case are such Entter such an origin probable.

This Explanation applies also to section 81A.]

1. Inserted by Act 21 of 2000, section 92 and Schedle.e.f. 17-10-2000).
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Chapter 6 - OF THE EXCLUSION OF ORAL OR DOCUMENTARY EVIDENCE

1[90A. Presumption as to electronic records five yea old

Where any electronic record, purporting or provedbe five years old, is
produced from any custody which the Court in thetipalar case considers
proper, the Court may presume that the digitalatigre which purports to be the
digital signature of any particular person was Hxed by him or any person
authorised by him in this behalf.

Explanation.-Electronic records are said to beroppr custody if they are in the
place in which, and under the care of the persah whom, they naturally be; but
no custody is improper if it is proved to have hadegitimate origin, or the
circumstances of the particular case are such htter such an origin probable.

This Explanation applies also to section 81A.]

1. Inserted by Act 21 of 2000, section 92 and Schedle.e.f. 17-10-2000).

Section 91 - Evidence of terms of contracts, grantand other dispositions of
property reduced to form of document

When the terms of a contract, or of a grant, oran§ other disposition of
property, have been reduced to the form of a doatna@d in all cases in which
any matter is required by law to be reduced to fven of a document, no
evidenceé shall be given in proof of the terms of such cactr grant or other
disposition of property, or of such matter, excepé document itself, or
secondary evidence of its contents in cases in lwkecondary evidence is
admissible under the provisions hereinbefore costhi

Exception 1.-When a public officer is required byvlto be appointed in writing,
and when it is shown that any particular person d@ed as such officer, the
writing by which he is appointed need not be proved

Exception 2.-Wills? [admitted to probate i [India]] may be proved by the
probate.

Explanation 1.-This section applies equally to sasewhich the contracts, grants
or dispositions of property referred to are corgdim one document, and to cases
in which they are contained in more documents than

Explanation. 2.-Where there are more originals thae, one original only need
be proved.

Explanation 3.-The statement, in any document wieatef a fact other than the
facts referred to in this section, shall not prdelthe admission of oral evidence
as to the same fact.
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Illustrations

(a) If a contract be contained in several lettals,the letters in which it is
contained must be proved.

(b) If a contract is contained in a bill of exchanghe bill of exchange must be
proved.

(c) If a bill of exchange is drawn in a set of #yrene only need be proved.

(d) A contracts, in writing, with B for the deliweof indigo upon certain terms.
The contract mentions the fact that B had paid A phice of other indigo
contracted for verbally on another occasion.

Oral evidence is offered that no payment was madethfe other indigo. The
evidence is admissible.

(e) A gives B receipt for money paid by B.
Oral evidence is offered of the payment.
The evidence is admissible.

1. Where, however, a criminal court finds that afession or other statements or an accused
person has not been recorded in the manner predcrvidence may be taken that the recorded
statement was duly made see the Code or Criminaledure, 1973 (Act 2 of 1974), section, 463.

2. Substituted by Act 18 of 1872, section 7, fander the Indian Succession Act".
3. Substituted by Act 3 of 1951, section 3 and 8ale for "the States".

Section 92 - Exclusion of evidence of oral agreenten

When the terms of any such contract, grant or adfsgrosition of property, or any
matter required by law to be reduced to the forra dbcument have been proved
according to the last section, no evidence of aayagreement or statement shall
be admitted, as between the parties to any suttumant or their representatives
in interest, for the purpose of contradicting, wagy adding to, or subtracting
from, its terms:

Proviso (1).-Any fact may be proved which would afisate any document,
or which would entitle any person to any decreerder relating thereto; such
as fraud, intimidation, illegality, want of due ex#ion, want of capacity in
any contracting party [want or failure] of consideration, or mistakefétt or
taw:

Proviso (2).-The existence of any separate oraeagent as to any matter on
which a document is silent, and which is not inéstesit with its terms, may

be proved. In considering whether or not this owapplies, the Court shall
have regard to the degree of formality of the doenim

Proviso (3).-The existence of any separate orateagent, constituting a
condition precedent to the attaching of any obiayatinder any such contract,
grant or disposition of property, may be proved.
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Proviso (4).-The existence of any distinct subsatju@ral agreement to
rescind or modify any such contract, grant or dssjgan of property, may be
proved, except in cases in which such contractntgm disposition of
property is by law required to be in writing, orshiaeen registered according
to the law in force for the time being as to thgistation of documents.

Proviso (5).-Any usage or custom by which inciderdsexpressly mentioned
in any contract are usually annexed to contractthaff description, may be
proved:

Provided that the annexing of such incident wowdtlre repugnant to, or
inconsistent with the express terms of the contract

Proviso (6).-Any fact may be proved which showswhat manner the
language of a document is related to existing facts

Illustrations

(a) A policy of insurance is effected on goodssinps from Calcutta to London".
The goods are shipped in a particular ship whicloss. The fact that particular
ship was orally excepted from the policy, cannoph®/ed.

(b) A agrees absolutely in writing to pay B Rs.QD®n the 1st March, 1873. The
fact that, at the same time an oral agreement veaterthat the money should not
be paid till the thirty-first March, cannot be peul

(c) An estate called "the Rampure tea estate"l Isp a deed which contains a
map of the property sold. The fact that land netuded in the map had always
been regarded as part of the estate and was ntepat$ by the deed, cannot be
proved.

(d) A enters into a written contract with B to war&rtain mines, the property of
B, upon certain terms. A was induced to do so byisaepresentation of B's as to
their value. This fact may be proved.

(e) A institutes a suit against B for the speguzformance of a contract, and also
prays that the contract may be reformed as to dne#soprovisions, as that
provision was inserted in it by mistake. A may gahat such a mistake was
made as would by law entitle him to have the cantr@formed.

() A orders goods of B by a letter in which nothirs said as to the time of
payment, and accepts the goods on delivery. B Ades the price. A may show
that the goods were supplied on credit for a tdrinusiexpired.

(g) A sells B a horse and verbally warrants himmsblA gives B a paper in these
words "Bought of A a horse for Rs. 500". B may ke verbal warranty.

(h) A hires lodging of B, and gives B a card on ethis written--"Rooms, Rs. 200
a month". A may prove a verbal agreement that ttexses were to include partial
board.

A hires lodging of B for a year, and a regularlgrsped agreement, drawn up by
an attorney, is made between them. It is silenthensubject of board. A may not
prove that board was included in the term verbally.
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(i) A applies to B for a debt due to A by sendingeeeipt for the money. B keeps
the receipt and does not send the money. In ad@uthe amount, A may prove
this.

() A and B make a contract in writing to take effeipon the happening of a
certain contingency. The writing is left with B, wisues A upon it. A may show
the circumstances under which it was delivered.

1. Substituted by Act 18 of 1872, section 8, "f@anwof failure".

Section 93 - Exclusion of evidence to explain or &nd ambiguous document

When the language used in a document is, on its, f@mbiguous or defective,
evidence may not be given of facts which would sliswmeaning or supply its
defects.

lllustrations
(a) A agrees, in writing, to sell a horse of B f&s. 1,000 or Rs. 1,500".
Evidence cannot be given to show which price wdsetgiven.

(b) A deed contains blanks. Evidence cannot bengoidacts which would show
how they were meant to be filled.

Section 94 - Exclusion of evidence against appli¢ah of document to existing facts

When language used in a document is plain in jtsmifd when it applies
accurately to existing facts, evidence may not ivergto show that it was not
meant to apply to such facts.

Illustration

A sells to B, by deed, "my estate at Rampur comgii00 bighas". A has an
estate at Rampur containing 100 bighas. Evidencge moa be given of the fact
that the estate meant to be sold was one situatedd#ferent place and of a
different size.

Section 95 - Evidence as to document unmeaning iaference to existing facts

When language used in a document is plain in jtdalit is unmeaning in
reference to existing facts, evidence may be gteeshow that it was used in a
peculiar sense.

lllustration
A sells to B, by deed, "my house in Calcutta".

A had no house in Calcutta, but it appears thahde a house at Howrah, at
which B had been in possession since the execatitre deed.

These facts may be proved to show that the deatkdeto the house of Howrah.
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Section 96 - Evidence as to application of languagehich can apply to one only of
several persons

When the facts are such that the language used magle been meant to apply to
any one, and could not have been meant to appigaiee than one, of several
persons or things, evidence may be given of fadtelwshow which of those

persons or things it was intended to apply to.

Illustrations

(a) A agrees to sell to B, for Rs. 1,000, "my wliitese". A has two white horses.
Evidence may be given of facts which show whiclthein was meant.

(b) A agrees to accompany B to Hyderabad. Evideneg be given of facts
showing whether Haidarabad in the Dekkhan or Haigza in Sindh was meant.

Section 97 - Evidence as to application of language one of two sets of facts, to
neither of which the whole correctly applies

When the language used applies partly to one getirex facts, and partly to
another set of existing facts, but the whole afaés not apply correctly to either,
evidence may be given to show to which of the tiweas meant to apply.

Illustrations

A agrees to sell to B "my land at X in the occupatof Y". A has land at X, but
not in the occupation of Y, and he has land indbeupation of Y, but it is not at
X. Evidence may be given of facts showing whicmteant to sell.

Section 98 - Evidence as to meaning of illegible @tacters, etc

Evidence may be given to show the meaning of #ikegior not commonly
intelligible characters, of foreign, obsolete, teichl, local and provincial
expressions, of abbreviations and of words usedgaculiar sense.

Illustration

A, a sculptor, agrees to sell to B, "all my mod#&'.has both models and
modelling tools. Evidence may be given to show Wwhie meant to sell.

Section 99 - Who may give evidence of agreement yarg term of document

Persons who are not parties to a document, or tepiresentatives in interest,
may give evidence of any facts tending to show @tezoporaneous agreement
varying the terms of the document.

Illustration

A and B make a contract in writing that B shalll gelcertain cotton, to be paid

for on delivery. At the same time they make an agitkement that three month’s
credit shall be given to A. This could not be shoagmbetween A and B, but it
might be shown by C, if it affected his interests.
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Section 100 - Saving of provisions of Indian Succaen Act relating to wills

Nothing in this Chapter contained shall be takeaftect any of the provisions of
the Indian Succession Act (10 of 1868} to the construction of wills.

1. See now the Indian Succession Act, 1925 (39 of 1925V, Ch. VI.

Chapter 7 - OF THE BURDEN OF PROOF

Section 101 - Burden of proof

Whoever desires any Court to give judgment as t lagal right or liability
dependent on the existence of facts which he assaust prove that those facts
exist.

When a person is bound to prove the existence pffact, it is said that the
burden of proof lies on that person.

Illustrations

(a) A desires a Court to give judgment that B shalpunished for a crime which
A says B has committed.

A must prove that B has committed the crime.

(b) A desires a Court to give judgment that henstled to certain land in the
possession of B, by reason of facts which he agsantd which B denies, to be
true.

A must prove the existence of those facts.

Section 102 - On whom burden of proof lies

The burden of proof in a suit or proceeding liestloat person who would fail if
no evidence at all were given on either side.

Illustrations

(a) A sues B for land of which B is in possessiamng which, as A asserts, was
left to A by the will of C, B's father.

If no evidence were given on either side, B woukl dntitled to retain his
possession.

Therefore the burden of proof is on A.
(b) A sues B for money due on a bond.

The execution of the bond is admitted, but B sawd it was obtained by fraud,
which A denies.

If no evidence were given on either side, A wouldceed, as the bond is not
disputed and the fraud is not proved.
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Therefore the burden of proof is on B.

Section 103 - Burden of proof as to particular fact

The burden of proof as to any particular fact besthat person who wishes the
Court to believe in its existence, unless it isvided by any law that the proof of
that fact shall lie on any particular person.

Illustration

1 [(a) A prosecutes B for theft, and wishes the €aubelieve that B admitted the
theft to C. A must prove the admission.

B wishes the Court to believe that, at the timguestion, he was elsewhere. He
must prove it.

1. Sic. In the Act as published in Gazette of Ind&72, Pt. IV, p. 1, there is no illustration (b).

Section 104 - Burden of proving fact to be provedot make evidence admissible

The burden of proving any fact necessary to be gtan order to enable any
person to give evidence of any other fact is orpérson who wishes to give such
evidence.

lllustrations
(a) A wishes to prove a dying declaration by B. Astnprove B's death.
(b) A wishes to prove, by secondary evidence, tmgents of a lost document.
A must prove that the document has been lost.

Section 105 - Burden of proving that case of accuseomes within exceptions

When a person is accused of any offence, the bustipnoving the existence of
circumstances bringing the case within any of then&sal Exceptions in the
Indian Penal Code, (45 of 1860) or within any sple@xception or proviso
contained in any other part of the same Code, aninlaw defining the offence,
is upon him, and the Court shall presume the alesehsuch circumstances.

lllustrations

(@) A, accused of murder, alleges that, by reasamsoundness of mind, he did
not know the nature of the act.

The burden of proof is on A.

(b) A, accused of murder, alleges that, by grawt sardden provocation, he was
deprived of the power of self-control;

The burden of proof is on A.
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(c) Section 325 of the Indian Penal Code (45 ofG}8frovides that whoever,
except in the case provided for by section 335untalrily causes grievous hurt,
shall be subject to certain punishments.

A is charged with voluntarily causing grievous humder section 325.

The burden of proving the circumstances bringiregdhse under section 335 lies
on A.

Section 106 - Burden of proving fact especially wiin knowledge

When any fact is especially within the knowledgeaaly person, the burden of
proving that fact is upon him.

lllustrations

(&) When a person does an act with some intentibar dhan that which the
character and circumstances of the act suggestbtingen of proving that
intention is upon him.

(b) A is charged with travelling on a railway wittoa ticket. The burden of
proving that he had a ticket is on him

Section 107 - Burden of proving death of person kmwen to have been alive within
thirty years

When the question is whether a man is alive or daad it is shown that he was
alive within thirty years, the burden of provingathhe is dead is on the person
who affirms it.

Section 108 - Burden of proving that person is aler who has not been heard of for
seven years

YProvided that when] the question is whether a risaalive or dead, and it is
proved that he has not been heard of for severs yathose who would naturally
have heard of him if he had been alive, the buafeuroving that he is alive 15
[shifted to] the person who affirms it.

1. Substituted by Act 18 of 1872, section 9, foh&n".
2. Substituted by Act 18 of 1972, section 9, fan":o

Section 109 - Burden of proof as to relationship irthe cases of partners, landlord
and tenant, principal and agent

When the question is whether persons are partt@nsllord and tenant, or
principal and agent, and it has been shown thagthihge been acting as such, the
burden of proving that they do not stand, or haaeased to stand, to each other in
those relationships respectively, is on the pergloo affirms it.
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Section 110 - Burden of proof as to ownership

When the question is whether any person is ownangthing of which he is
shown to be in possession, the burden of proviagtih is not the owner is on the
person who affirms that he is not the owner.

Section 111 - Proof of good faith in transactions kere one party is in relation of
active confidence

Where there is a question as to the good faithtcdresaction between parties, one
of whom stands to the other in a position of actbemfidence, the burden of
proving the good faith of the transaction is on gagty who is in a position of
active confidence.

Illustrations

(@) The good faith of a sale by a client to anragy is in question in a suit
brought by the client. The burden of proving thedaith of the transaction is on
the attorney.

(b) The good faith of a sale by a son just comagef to a father is in question in a
suit brought by the son. The burden of provinggbed faith of the transaction is
on the father.

Section 111A - Presumption as to certain offences

1[111A. Presumption as to certain offences
(1) Where a person is accused of having committgdoffence specified in sub-
section (2), in--

(a) any area declared to be a disturbed areas angeznactment, for the time
being in force, making provision for the suppressiof disorder and
restoration and maintenance of public order; or

(b) any area in which there has been, over a parfiodore than one month,
extensive disturbance of the public peace,

and it is shown that such person had been at & phasuch area at a time when
firearms or explosives were used at or from thaic@lto attack or resist the
members of any armed forces or the forces chargéu te maintenance of
public order acting in the discharge of their dsitie shall be presumed, unless the
contrary is shown, that such person had commitietl sffence.

(2) The offences referred to in sub-section (1)thesfollowing, namely :--

(a) an offence under section 121, section 121Ai@ed22 or section 123 of
the Indian Penal Code (45 of 1860);

(b) criminal conspiracy or attempt to commit, oratment of, an offence
under section 122 or section 123 of the Indian PE@nde (45 of 1860).]
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1. Inserted by Act 61 of 1984, section 20 (w.e.f. 249B4).

Section 112 - Birth during marriage, conclusive prof of legitimacy

The fact that any person was born during the coatice of a valid marriage
between his mother and any man, or within two heddnd eighty days after its
dissolution, the mother remaining unmarried, shellconclusive proof that he is
the legitimate son of that man, unless it can bewshthat the parties to the

marriage had no access to each other at any timen v could have been
begotten.

Section 113 - Proof of cession of territory

A notification in the Official Gazette that any fion of British territory has
[before the commencement of Part Il of the Govesntrof India Act, 1935 (26
Geo. 5, ch. 2)] been ceded to any Native StatejcPrior Ruler, shall be

conclusive proof that a valid cession of such teryi took place at the dale
mentioned in such notification

1. Inserted by the A.O. 1937, (Pt. 1l of the Gaveent of India Act, 1935 came into force on the
1st April, 1937).

Section 113A - Presumption as to abetment of sui@dy a married woman
[113A. Presumption as to abetment of suicide by aanried woman

When thequestion is whether the commission of daitly a woman had been
abetted byher husband or any relative of her huslzard it is shown that she
hadcommitted suicide within a period of seven yefosn the date of her

marriageand that her husband or such relative nhbhsband had subjected her
tocruelty, the Court may presume, having regardltdghe other circumstances

ofthe case, that such suicide had been abettedebyhtisband or by such
relativeof her husband.

Explanation.-For the purposes of this section,'tyieshall have the same
meaning asin section 498A of the Indian Penal Gd8ef 1860)].

1. Inserted by Act 46 of 1983, section 7.

Section 113B - Presumption as to dowry death
! [113B. Presumption as to dowry death

When the question is whether a person has committeddowry death of a
woman and it is shown that soon before her death sloman has been subjected
by such person to cruelty or harassment for, aromnection with, any demand
for dowry, the Court shall presume that such pelshcaused the dowry death.

Explanation.-For the purposes of this section "dodeath” shall have the same
meaning as in section 304B, of the Indian PenaleGd8 of 1860)].
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1. Inserted by Act 43 of 1986, section 12 (w.e.f. 3986).

Section 114 - Court may presume existence of cenafacts

The Court may presume the existence of any facthwhithinks likely to have
happened, regard being had to the common courseatoiral events, human
conduct and public and private business, in thelation to the facts of the
particular case.

lllustrations
The Court may presume—

(8) That a man who is in possession of stolen geods after the theft is
either the theft or has received the goods knowheg to be stolen, unless he
can account for his possession;

(b) That an accomplice is unworthy of credit, uslé® is corroborated in
material particulars;

(c) That a bill of exchange, accepted or endorses, accepted or endorsed
for good consideration;

(d) That a thing or stale of things which has bskawn to be in existence
within a period shorter than that within which subings or slate of things
usually cease to exist, is still in existence;

(e) That judicial and official acts have been regyl performed.
() That the common course of business has betwed in particular cases;

(g9) That evidence which could be and is not produeeuld, if produced, be
unfavourable to the person who withholds it;

(h) That if a man refuses to answer a question lwhie is not compelled to
answer by law, the answer, if given would be untaable to him;

(i) That when a document creating an obligatiom e hands of the obligor,
the obligation has been discharged.

But the Court shall also have regard to such fastthe following, in considering
whether such maxims do or do not apply to the paler case before it:—

As to illustration (a)—A shop-keeper has in hitdilmarked rupee soon after
it was stolen, and cannot account for its possessieecifically, but is
continually receiving rupees in the course of hisibess;

As to illustration (b)—A, a person of the highebaracter is tried for causing
a man's death by an act of negligence in arrangartain machinery. B, a
person of equally good character, who also took parthe arrangement,
describes precisely what was done, and admits apthiss me common
carelessness of A and himself;

As to illustration (b)—A crime is committed by seskpersons. A, B and C,
three of the criminals, are captured on the spdtkapt apart from each other.
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Each gives an account of the crime implicating [hd ahe accounts
corroborate each other in such a manner as to rgmeeious concert highly
improbable;

As to illustration (c)—A, the drawer of a bill okehange, was a man of
business. B, the acceptor, was young and ignoransiop, completely under
A's influence;

As to illustration (d)—It is proved that a rivernran a certain course five
years ago, but it is known that there have beewnd#csince that time which
might change its course;

As to illustration (e)—A judicial Act, the reguldyiof which is in question,
was performed under exceptional circumstances;

As to illustration (f)—The question is, whether ettér was received. It is
shown to have been posted, but the usual courthe gfost was interrupted by
disturbances;

As to illustration (g)—A man refuses to produce acuiment which would
bear on a contract of small importance on whichsh&ued, but which might
also injure the feelings and reputation of his fgmi

As to illustration (h)—A man refuses to answer &gjion which he is not
compelled by law to answer, but the answer to ghhcause loss to him in
matters unconnected with the matter in relatiowhdch it is asked,;

As to illustration (i)—A bond is in possession diet obligor, but the
circumstances of the case are such that he mayshales it.

Section 114A - Presumption as to absence of consé@ntertain prosecutions for rape
'[114A. Presumption as to absence of consent in cairt prosecutions for rape

In a prosecution for, rape under clause (a) orsaddgb) or clause (c) or clause (d)
or clause (e) or clause (g) of sub-section (2)eaaftien 376 of the Indian Penal
Code, (45 of 1860), where sexual intercourse byatt@®ised is proved and the
guestion is whether it was without the consentiefwoman alleged to have been
raped and she states in her evidence before the thatishe did not consent, the
Court shall presume that she did not consent.]

1. Inserted by Act 43 of 1983, section 6.

Chapter 8 - ESTOPPEL
[114A. Presumption as to absence of consent in cairt prosecutions for rape

In a prosecution for, rape under clause (a) orsaddgb) or clause (c) or clause (d)
or clause (e) or clause (g) of sub-section (2)eaaftien 376 of the Indian Penal
Code, (45 of 1860), where sexual intercourse byaitmused is proved and the
guestion is whether it was without the consentiefwoman alleged to have been
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raped and she states in her evidence before the tbatishe did not consent, the
Court shall presume that she did not consent.]

1. Inserted by Act 43 of 1983, section 6.

Section 115 - Estoppel

When one person has, by his declaration, act osgiam, intentionally caused or
permitted another person to believe a thing torbe and to act upon such belief,
neither he nor his representative shall be allowedany suit or proceeding
between himself and such person or his represeatdth deny the truth of that
thing.

Illustration

A intentionally and falsely leads B to believe tleattain land belongs to A, and
thereby induces B to buy and pay for it.

The land afterwards becomes the property of A, Arsgeks to set aside the sale
on the ground that, at the time of the sale, herfmatitle. He must not be allowed
to prove his want of title.

Section 116 - Estoppel of tenant; and of licenseé& merson in possession

No tenant of immovable property, or person claimingugh such tenant, shall,
during the continuance of the tenancy, be permittedeny that the landlord of
such tenant had, at the beginning of the tenanciitleato such immovable

property; and no person who came upon any immovaiaperty by the license

of the person in possession thereof, shall be punio deny that such person
had a title to such possession at the time wheh leense was given.

Section 117 - Estoppel of acceptor of bill of exchge, bailee or licensee

No acceptor of a bill of exchange shall be perrdite deny that the drawer had
authority to draw such bill or to endorse it; ntvak any bailee or licensee be
permitted to deny that his bailor or licensor haitthe time when the bailment or
licence commenced, authority to make such bailmegtant such licence.

Explanation 1.--The acceptor of a bill of exchamgay deny that the bill was
really drawn by the person by whom it purports awdnbeen drawn.

Explanation 2.--If a bailee delivers the goods dwhito a person other than the
bailor, the may prove that such person had a t@tiiem as against the bailor.

Chapter 9 - OF WITNESSES

No acceptor of a bill of exchange shall be perrdite deny that the drawer had
authority to draw such bill or to endorse it; ntvak any bailee or licensee be
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permitted to deny that his bailor or licensor haidthe time when the bailment or
licence commenced, authority to make such bailmegtant such licence.

Explanation 1.--The acceptor of a bill of exchamgay deny that the bill was
really drawn by the person by whom it purports aednbeen drawn.

Explanation 2.--If a bailee delivers the goods dmhito a person other than the
bailor, the may prove that such person had a t@tiiem as against the bailor.

Section 118 - Who may testify

All persons shall be competent to testify unlegs@ourt considers that they are
prevented from understanding the question put émthor from giving rational
answers to those questions, by tender years, extodtnage, disease, whether of
body or mind, or any other cause of the same kind.

Explanation.—A lunatic is not incompetent to testifinless he is prevented by
his lunacy from understanding the questions puthita and giving rational
answers to them.

Section 119 - Dumb witnesses

A witness who is unable to speak may give his exaden any other manner in
which he can make it intelligible, as by writingloy signs; but such writing must
be written and the signs made in open Court, Evideso given shall be deemed
to be oral evidence.

Section 120 - Parties to civil suit, and their wive or husbands. Husband or wife of
person under criminal trial

In all civil proceedings the parties to the suitdahe husband or wife of any party
to the suit, shall be competent witnesses. In o@nproceedings against any
person, the husband or wife of such person, respéctshall be a competent
witness.

Section 121 - Judges and Magistrates

No Judge or Magistrate shall, except upon the specder of some Court to
which he is subordinate, be compelled to answer gustion as to his own
conduct in Court as such Judge or Magistrate, ¢o asything which came to his
knowledge in Court as such Judge or Magistrate;hieutmay be examined as to
other matters which occurred in his presence whésivas so acting.

Illustrations

(@ A, on his trial before the Court of Sessionsyssthat a deposition was
improperly taken by B, the Magistrate. B cannot ¢@mmpelled to answer
guestions as to this, except upon the special afdeisuperior Court.

(b) A is accused before the Court of Sessions efnigagiven false evidence
before B, a Magistrate. B cannot be asked whatié, gxcept upon the special
order of the superior Court.
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(c) A is accused before the Court of Sessions teimgiting to murder a police
officer whilst on his trial before B, a Session gedB may be examined as to
what occurred.

Section 122 - Communications during marriage

No person who is or has been married, shall be ebetpto disclose any

communication made to him during marriage by amg@eto whom he is or has
been married; nor shall he be permitted to disclmsg such communication,

unless the person who made it, or his represeptatiinterest, consents, except in
suits between married persons, or proceedings ichwbne married person is

prosecuted for any crime committed against therothe

Section 123 - Evidence as to affairs of State

No one shall be permitted to give any evidencevedrirom unpublished official
records relating to any affairs of State, excephwhe permission of the officer at
the head of the department concerned, who shal@iwithhold such permission
as he thinks fit.

Section 124 - Official communications

No public officer shall be compelled to disclosentounications made to him in
official confidence, when he considers that theliguhterest would suffer by the
disclosure.

Section 125 - Information as to commission of offees
1 [125. Information as to commission of offences

No Magistrate or police officer shall be compell®dsay whence he got any
information as to the commission of any offencel an Revenue officer shall be
compelled to say whence he got any informationocathé commission of any
offence against the public revenue.

Explanation.-"Revenue officer" in this section meam officer employed in or
about the business of any branch of the publicmeed

1. Substituted by Act 3 of 1887, section 1, for settl@5.

Section 126 - Professional communications

No barrister, attorney, pleader or vakil shall @y ime be permitted, unless with
his client's express consent, to disclose any camgation made to him in the

course and for the purpose of his employment aks baaister, pleader, attorney
or vakil, by or on behalf of his client, or to ®ahe contents or condition of any
document with which he has become acquainted icdhese and for the purpose
of his professional employment, or to disclose adyice given by him to his

client in the course and for the purpose of suchleyment:
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Provided that nothing in this section shall profeat disclosure--

(1) Any such communication made in furtherance of & [illegal]
purpose;

(2) Any fact observed by any barrister, pleadegragy or vakil, in the
course of his employment as such, showing thataimye or fraud has
been committed since the commencement of his emaoy

It is immaterial whether the attention of such Iséer, ? [pleader], attorney or
vakil was or was not directed to such fact by obebalf of his client.

Explanation.-The obligation staled in this secttmmtinues after the employment
has ceased.

lllustration

(@) A, a client, says to B, an attorney--"I havencaitted forgery and | wish you
to defend me".

As the defence of a man known to be guilty is natriminal purpose, this
communication is protected from disclosure.

(b) A, a client, says to B, an attorney--"I wishadiotain possession of property by
the use of forged deed on which | request you &3.su

This communication, being made in furtherance dafrianinal purpose, is not
protected from disclosure.

(c) A, being charged with embezzlement, retainarBattorney, to defend him. In
the course of the proceedings, B observes thatnay Bas been made in A's
account book, charging A with the sum said to Hasen embezzled, which entry
was not in the book at the commencement of his eynpént.

This being a fact observed by B in the course sfdmployment, showing that a
fraud has been committed since the commencemeihtegbroceedings, it is not
protected disclosure.

1. Substituted by Act 18 of 1872, section 10 faoirténal".
2. Inserted by Act 18 of 1872, section 10.

Section 127 - Section 126 to apply to interpretergtc

The provision of section 126 shall apply to intetprs, and the clerks or servants
of barristers, pleaders, attorneys, and vakils.

Section 128 - Privilege not waived by volunteeringvidence

If any party to a suit gives evidence therein &t dwn instance or otherwise, he
shall not be deemed to have consented therebyctodisclosure as is mentioned
in section 126; and if any party to a suit or pextiag calls any such barristér,
[pleader], attorney or vakil as a witness, he shalbdleemed to have consented to
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such disclosure only if he questions such barristorney or vakil on matters
which, but for such question, he would not belagriy to disclose.

1. Inserted by Act 18 of 1872, section 10.

Section 129 - Confidential communications with ledadvisers

No one shall be compelled to disclose to the Coamy confidential
communication which has taken place between him faadegal professional
adviser, unless he offers himself as a withesgjhith case he may be compelled
to disclose any such communications as may appetetCourt necessary to be
known in order to explain any evidence which hegigsn, but no others.

Section 130 - Production of title-deeds of witnesst a party

No witness who is not a party to a suit shall bepelled to produce his title-
deeds to any property, or any document by virtuetith he holds a property as
pledgee or mortgagee or any document the productiomhich might tend to
criminate him, unless he has agreed in writing rmdpce them with the person
seeking the production of such deeds or some pénsongh whom he claims.

Section 131 - Production of documents or electroniecords which another person,
having possession, could refuse to produce

! [131. Production of documents or electronic recorslwhich another person, having
possession, could refuse to produce

No one shall be compelled to produce documentssipbssession or electronic
records under his control, which any other persould/ be entitled to refuse to
produce if they were in his possession or contuoless such last-mentioned
person consents to their production.]

1. Substituted by Act 21 of 2000, section 92 and Sagleedl, for section 131 (w.e.f. 17-10-
2000).

Section 132 - Witness not excused from answering aground that answer will
criminate

A witness shall not be excused from answering amgstion as to any matter
relevant to the matter in issue in any suit or my aivil or criminal proceeding,
upon the ground that the answer to such questidincriminate, or may lend
directly or indirectly to criminate, such witness, that it will expose, or tend
directly or indirectly to expose, such witness foemalty or forfeiture of any kind:

Proviso.—Provided that no such answer, which aegsnshall be compelled
to give, shall subject him to any arrest or profieay or be proved against
him in any criminal proceeding, except a prosecutar giving false evidence
by such answer.
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Section 133 - Accomplice

An accomplice shall be a competent witness agansaccused person; and a
conviction is not illegal merely because it proceagon the uncorroborated
testimony of an accomplice.

Section 134 - Number of witnesses

No particular number of witnesses shall in any daseequired for the proof of
any fact.

Chapter 10 - OF THE EXAMINATION OF WITNESSES

No particular number of witnesses shall in any daseequired for the proof of
any fact.

Section 135 - Order of production and examination fowitnesses

The order in which the witnesses are produced aadthmed shall be regulated
by the law and practice for the time being relatogivil and criminal procedure
respectively, and in the absence of any such |smhé discretion of the Court.

Section 136 - Judge to decide as to admissibility evidence

When either party proposes to give evidence offant; the Judge may ask the
party proposing to give the evidence in what martheralleged fact, if proved,
would be relevant; and the Judge shall admit thdeexe if he thinks that the
fact, if proved, would be relevant, and not otheevi

If the fact proposed to be proved is one of whigidence is admissible only upon

proof of some other fact, such last-mentioned rfagst be proved before evidence
is given of the fact first mentioned, unless thetypandertakes to give proof of

such fact, and the Court is satisfied with sucheutadking.

If the relevancy of one alleged fact depends upuwttrer alleged fact being first
proved, the Judge may, in his discretion, eithemgieevidence of the first fact to
be given before the second fact is proved, or regenvidence to be given of the
second fact before evidence is given of the fast.f

lllustrations

(a) It is proposed to prove a statement aboutevael fact by a person alleged to
be dead, which statement is relevant under se8fton

The fact that the person is dead must be provetidyperson proposing to prove
the statement, before evidence is given of thestant.

(b) It is proposed to prove, by a copy, the cost@fita document said to be lost.

The fact that the original is lost must be provedtbe person proposing to
produce the copy, before the copy is produced.
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(c) A'is accused of receiving stolen property knogvit to have been stolen.
It is proposed to prove that he denied the possesdithe property.

The relevancy of the denial depends on the idewfitthe property. The Court
may, in its discretion, either require the prop¢aye identified before the denial
of the possession is proved, or permit the derfidh® possession to be proved
before the property is identified.

(d) It is proposed to prove a fact (A) which isdsto have been the cause or effect
of a fact in issue. There are several intermedétts (B, C and D) which must be
shown to exist before the fact (A) can be regaatethe cause or effect of the fact
in issue. The Court may either permit A to be prbiefore B, C or D is proved,
or may require proof of B, C and D before permgtproof of A.

Section 137 - Examination-in-chief

The examination of a witness by the party who chlls shall be called his
examination-in-chief.

Cross-examination.—The examination of a withesshieyadverse party shall be
called his cross-examination.

Re-examination.—The examination of a witness, sylbset to the cross-
examination by the party who called him, shall bied his re-examination.

Section 138 - Order of examinations

Witnesses shall be first examined-in-chief, thdriié adverse party so desires)
cross-examined, then (if the party calling him ssicks) re-examined.

The examination and cross-examination must retatelevant facts but the cross-
examination need not be confined to the facts twhvthe witness testified on his
examination-in-chief.

Direction of re-examination.—The re-examination |shae directed to the

explanation of matters referred to in cross-exationaand, if new matter is, by
permission of the Court, introduced in re-examonatithe adverse party may
further cross-examine upon that matter.

Section 139 - Cross-examination of person called pyoduce a document

A person summoned to produce a document does momieea withess by the
mere fact that he produces it, and cannot be @xastined unless and until he is
called as a witness.

Section 140 - Witnesses to character
Witnesses to character may be cross-examined aexhrained.
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Section 141 - Leading questions

Any question suggesting the answer which the pepsidiing it wishes or expects
to receive, is called a leading question.

Section 142 - When they must not be asked

Leading questions must not, if objected to by tHeease party, be asked in an
examination-in-chief, or in a re-examination, excefith the permission of the
Court.

The Court shall permit leading questions as to ensittivhich are introductory or
undisputed, or which have, in its opinion, beeradly sufficiently proved.

Section 143 - When they may be asked
Leading questions may be asked in cross-examination
Section 144 - Evidence as to matters in writing

Any witness may be asked, whilst under examinatibether any contract, grant
or other disposition of property, as to which hegiging evidence, was not
contained in a document, and if he says that it wad he is about to make any
statement as to the contents of any document, whitie opinion of the Court,

ought to be produced, the adverse party may objestich evidence being given
until such document is produced, or until factsehbeen proved which entitle the
party who called the witness to give secondaryewe of it.

Explanation.--A witness may give oral evidence tdtements made by other
persons about the contents of documents if sudkenséats are in themselves
relevant facts.

lllustration
The question is, whether A assaulted B.

C deposes that he heard A say to D-- "B wrotetarleiccusing me of theft, and |
will be revenged on him". This statement is reléyvas showing A's motive for
the assault, and evidence may be given of it, thaug other evidence is given
about the letter.

Section 145 - Cross-examination as to previous séahents in writing
1 145. Cross-examination as to previous statementsriting

A witness may be cross-examined as to previougrmstits made by him in
writing or reduced into writing, and relevant tottees in question, without such
writing being shown to him, or being proved; btitiis intended to contradict
him by the writing, his attention must, before tgting can be proved, be called
to those parts of it which are to be used for tingpse of contradicting him.

1. As to the application of section 145 to polidarigs, see the Code of Criminal Procedure, 1973
(2 of 1974), section 172.

69



Section 146 - Questions lawful in cross-examination

When a witness is cross-examined, he may, in adito the questions
hereinbefore referred to, be asked any questionswénd-

(2) to lest his veracity.
(2) to discover who he is and what is his positiolife, or

(3) to shake his credit, by injuring his charactthough the answer to such
guestions might tend directly or indirectly to cnvate him or might expose or
tend directly or indirectly to expose him to a pégnar forfeiture:

Y[Provided that in a prosecution for rape or attetoptommit rape, it sh
all not be permissible to put questions in the sfsamination of the
prosecutrix as to her general immoral character.].

1. Inserted by Act 4 of 2003, section 2 (w.e.£12t2002).

Section 147 - When witness to be compelled to answe

If any such question relates to a matter relevantheé suit or proceeding, the
provisions of section 132 shall apply thereto.

Section 148 - Court to decide when question shallebasked and when witness
compelled to answer

If any such question relates to a matter not releva the suit or proceeding,
except in so far as it affect the credit of theneg&s by injuring his character, the
Court shall decide whether or not the witness dimltompelled to answer it, and
may, if it thinks fit, warn the witness that he nst obliged to answer it. In
exercising its discretion, the Court shall have ardg to the following
considerations:--

(1) Such questions are proper it they are of suchtare that the truth of the
imputation conveyed by them would seriously aftéet opinion of the Courts
as to the credibility of the witness on the matitewnhich testifies;

(2) Such questions are improper if the imputatidmciv they convey relates to
matters so remote in time, or of such a charathet, the truth of the impu-
tation would not affect, or would effect in a sligtegree, the opinion of the
Court as to the credibility of the witness on thatt@r to which he testifies;

(3) Such questions are improper if there is a guéesgiroportion between the
importance of the imputation made against the ws#lsecharacter and the
importance of his evidence;

(4) The Court may, if it sees fit, draw, from th@mness's refusal to answer, the
inference that the answer if given would be unfagble.
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Section 149 - Question not to be asked without reasable grounds

No such question as is referred to in section ldghbto be asked, unless the
person asking it has reasonable grounds for thinthat the imputation which it
conveys is well-founded.

Illustrations

(a) A barrister is instructed by an attorney oriv#kat an important witness is a
dakait. This is a reasonable ground for askingitiieess whether he is a dakait.

(b) A pleader is informed by a person in court thatimportant witness is a
dakait. The informant, on being questioned by theager, gives satisfactory
reasons for this statement. This is a reasonaldangr for asking the witness
whether he is a dakait.

(c) A witness, of whom nothing whatever is knows asked at random whether
he is a dakait. There are here no reasonable gsdonthe question.

(d) A witness, of whom nothing whatever is knowejng questioned as to his
mode of life and means of living, gives unsatisfagtanswers. This may be a
reasonable ground for asking him if he is a dakait.

Section 150 - Procedure of Court in case of questideing asked without reasonable
grounds

If the Court is of opinion that any such questioaswasked without reasonable
grounds, it may, if it was asked by any barrispéeader, vakil or attorney, report
the circumstances of the case to the High Coudtloer authority to which such
barrister, pleader, vakil or attorney is the subjed¢he exercise of his profession.

Section 151 - Indecent and scandalous questions

The Court may forbid any questions or inquiries ahhit regards as indecent or
scandalous, although such questions or inquirieg Im&e some bearing on the
guestions before the Court, unless they relateatdsfin issue, or to matters
necessary to be known in order to determine whethearot the facts in issue
existed.

Section 152 - Questions intended to insult or annoy

The Court shall forbid any question which appeart to be intended to insult or
annoy, or which, though proper in itself, appearthe Court needlessly offensive
in form.

Section 153 - Exclusion of evidence to contradictnawers to questions testing
veracity

When a witness has been asked and has answeregi@stjon which is relevant
to the inquiry only in so far as it tends to shhisecredit by injuring his character,
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no evidence shall be given to contradict him; lfube answers falsely, he may
afterwards be charged with giving false evidence.

Exception 1.—If a witness is asked whether he e lpreviously convicted of
any crime and denies it, evidence may be givensoprevious conviction.

Exception 2.—If a witness is asked any questionditen to impeach his
impartiality, and answers it by denying the factsggested, he may be
contradicted.

lllustrations
(a) A claim against an underwriter is resistedrengdround of fraud.

The claimant is asked whether, in a former tramsacthe had not made a
fraudulent claim. He denies it.

Evidence is offered to show that he did make sudhim.
The evidence is inadmissible.

(b) A witness is asked whether he was not dismigseoh a situation for
dishonesty. He denies it.

Evidence is offered to show that he was dismiseedithonesty.

The evidence is not admissible.

(c) A affirms that on a certain day he saw B atdrah

A is asked whether he himself was not on that d&eadcutta. He denies it.
Evidence is offered to show that A was on that ala@alcutta.

The evidence is admissible, not as contradictingnrAa fact which affects his
credit, but as contradicting the alleged fact hatas seen on the day in question
in Lahore.

In each of these cases the witness might, if hisatlevas false, be charged with
giving false evidence.

(d) A is asked whether his family has not had atléeud with the family of B
against whom he gives evidence.

He denies it. He may be contradicted on the graimad the question tends to
impeach his impatrtiality.

Section 154 - Question by party to his own witness

(1) The Court may, in its discretion, permit thergon who calls a witness to put
any question to him which might be put in crossreixetion by the adverse party

1(2) Nothing in this section shall disentitle thersmn so permitted under
subsection (1) to rely on any part of the evidenfcguch witness.

1. Inserted vide Criminal Law Amdt Act 2005
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Section 155 - Impeaching credit of witness

The credit of a witness may be impeached in thieviahg ways by the adverse
party, or with the consent of the Court, by theyarho calls him:-

(1) By the evidence of persons who testify thaytlieom their knowledge of
the witness believe him to be unworthy of credit;

(2) By proof that the witness has been bribed,asHaccepted] the offer of a
bribe, or has received any other corrupt inducerteegive his evidence;

(3) By proof of former statements inconsistent watty part of his evidence
which is liable to be contradicted;

2[***]

Explanation.-A witness declaring another witnes®éounworthy of credit may
not, upon his examination-in-chief, give reasons His belief, but he may be
asked his reasons in cross-examination, and threeassvhich he gives cannot be
contradicted, though if they are false, he mayratieds be charged with giving
false evidence.

lllustrations
(a) A sues B for the price of goods sold and dedigido B.
C says that he delivered the goods to B.

Evidence is offered to show that, on a previousasion, he said that he had not
delivered goods to B.

The evidence is admissible.
(b) A is indicted for the murder of B.

C says the B, when dying, declared that A had gBehe wound of which he
died.

Evidence is offered to show that, on a previousasion, C said that the wound
was not given by A or in his presence.

The evidence is admissible.
1. Substituted by Act 18 of 1872, section 11, foad".
2. Clause (4) omitted by Act 4 of 2003, sectiomv3e(f. 31-12-2002). Prior to omission, it read as:

"(4) when a man is prosecuted for rape or an attdémpavish, it may be shown that the
prosecutrix was of generally immoral character."

Section 156 - Question tending to corroborate evidee of relevant fact, admissible

When a witness whom it is intended to corrobogites evidence of any relevant fact,
he may be questioned as to any other circumstamiciet) he observed at or near to the
time or place at which such relevant fact occuriethe Court is of opinion that such
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circumstances, if proved, would corroborate testiynof the witness as to the relevant
fact which he testifies.

lllustration

A, an accomplice, gives an account of a robberymch he took part. He
describes various incidents unconnected with thdeny which occurred on his
way to and from the place where it was committed.

Independent evidence of these facts may be giveorder to corroborate his
evidence as to the robbery itself.

Section 157 - Former statements of withess may beoped to corroborate later
testimony as to same fact

In order to corroborate the testimony of a witnesg; former statement made by
such witness relating to the same fact at or alloeitime when the fact took
place, or before any authority legally competentnigestigate the fact, may be
proved.

Section 158 - What matters may be proved in connaoh with proved statement
relevant under section 32 or 33

Whenever any statement, relevant under sectionr 330is proved, all matters
may be proved either in order to contradict or ¢oraborate it, or in order to
impeach or confirm the credit of the person by whbmas made, which might
have been proved if that person had been calledvwasmess and had denied upon
cross-examination of the truth the matter suggested

Section 159 - Refreshing memory

A witness may, while under examination, refreshrhemory by referring to any
writing made by himself at the time of the trangacttconcerning which he is
guestioned, or so soon afterwards that the Counsiders it likely that the
transaction was at that time fresh in his memory.

The witness may also refer to any such writing mageny other person, and
read by the witness within the time aforesaid, lifew he read it he knew it to be
correct.

When witness may use copy of document to refresmang—Whenever a
witness may refresh his memory by reference todoopment, he may, with the
permission of the Court, refer to a copy of sucbushoent:

Provided the Court be satisfied that there is eiéffit reason for the non-
production of the original.

An expert may refresh his memory by reference tdgssional treatises.
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Section 160 - Testimony to facts stated in documententioned in section 159

A witness may also testify to facts mentioned iry @auch document as is
mentioned in section 159, although he has no dpewtollection of the facts
themselves, if he is sure that the facts were ctiyreecorded in the document.

Illustration

A book-keeper may testify to facts recorded by mrbooks regularly kept in the
course of business, if he knows that the books wereectly kept, although he
has forgotten the particular transaction entered.

Section 161 - Right of adverse party as to writingsed to refresh memory
! [161. Right of adverse party as to writing used toefresh memory

Any writing referred to under the provisions of ttweo last preceding sections
must be produced and shown to the adverse pargyrigéquires it; such party may,
if he pleases, cross-examine the witness thereupon.

1. As the application of section 161 to Police-Diariese the code of Criminal Procedure, 1973
(Act 2 of 1974), section 172.

Section 162 - Production of documents

A witness summoned to produce a document shaill,ig in his possession or
power, bring it to Court, notwithstanding any oltiec which there may be to its
production or to its admissibility. The validity @ny such objection shall be
decided on by the Court.

The Court, if it sees, fit, may inspect the docutmenless it refers to matters of
state, or take other evidence to enable it to deter on its admissibility.

Translation of documents.—If for such a purposésihecessary to cause any
document to be translated, the Court may, if ibkkifit, direct the translator to

keep the contents secret, unless the documenthie tpven in evidence : and, if

the interpreter disobeys such direction, he shalhbld to have committed an
offence under section 166 of the Indian Penal Gd8ef 1860).

Section 163 - Giving, as evidence, of document eallfor and produced on notice

When a party calls for a document which he hasrgihe other party notice to
produce, and such document is produced and ingpbgtthe party calling for its

production, he is bound to give it as evidencehd party producing it requires
him to do so.
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Section 164 - Using, as evidence, of document pradion of which was refused on
notice

When a party refuses to produce a document whidiakehad notice to produce,
he cannot afterwards use the document as evideitheuwvthe consent of the
other party or the order of the Court.

Illustration

A sues Bon an agreement and gives B notice to peduAt the trial A calls for
the document and B refuses to produce it. A givaoisdary evidence of its
contents. B seeks to produce the document itselfotttradict the secondary
evidence given by A, or in order to show that tigeeament is not stamped. He
cannot do so.

Section 165 - Judge's power to put questions or oed production

The Judge may, in order to discover or to obtawper proof of relevant facts,
ask any question he pleases, in any form, at ang, tof any witness, or of the
parties about any fact relevant or irrelevant; ava order the production of any
document or thing; and neither the parties norrthgents shall be entitled to
make any objection to any such question or order, without the leave of the
Court, to cross-examine any witness upon any angwen in reply to any such
guestion:

Provided that the Judgment must be based upondactared by this Act to
be relevant, and duly proved:

Provided also that this section shall not authodmg Judge to compel any
witness to answer any question or to produce armgurdent which such
witness would be entitled to refuse to answer odpce under sections 121 to
131, both inclusive, if the questions were asketherdocuments were called
for by the adverse party; nor shall the Judge askqaestion which it would
be improper for any other person to ask under@edt#8 or 149; nor shall he
dispense with primary evidence of any document,epkan the cases
hereinbefore excepted.

Section 166 - Power of jury or assessors to put gstéons

In cases tried by jury or with assessors, the qurgssessors may put any question
to the witnesses, through or by leave of the Judéh the Judge himself might
put and which he considers proper.

Chapter 11 - OF IMPROPER ADMISSION AND REJECTION OF EVIDENCE

In cases tried by jury or with assessors, the qurgssessors may put any question
to the witnesses, through or by leave of the Juddé&h the Judge himself might
put and which he considers proper.
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Section 167 - No new trial for improper admission orejection of evidence

The improper admission or rejection of evidencdlsi@ be ground of itself for
anew trial or reversal of any decision in any cafs,shall appear to the Court
before which such objection is raised that, indejeatly of the evidence objected
to and admitted, there was sufficient evidenceusbify the decision, or that, if the
rejected evidence had been received it ought nloave varied the decision.

Schedule 1 - SCHEDULE
SCHEDULE
Enactments repealed
[Rep. by the Repealing Act, 1938 (1 of 1938) secflaand Schedule.]
Amending Act 1 - INDIAN EVIDENCE (AMENDMENT) ACT, 202

THE INDIAN EVIDENCE (AMENDMENT) ACT, 2002
[Act, No. 4 of 2003]
[31st December, 2002]
PREAMBLE
An Act further to amend the Indian Evidence Act, 1872.

BE it enacted by Parliament in the Fifty-third Yezdrthe Republic of India as
follows:--

1. Short title
This Act may be called the Indian Evidence (AmendtnAct, 2002.
2. Amendment of section 146

In section 146 of the Indian Evidence Act, 1872{11.872) (hereinafter referred
to as the principal Act), after clause (3), thddwing proviso shall be inserted,
namely:--

"Provided that in a prosecution for rape or attetoptommit rape, it shall not
be permissible to put questions in the cross-exatioin of the prosecutrix as
to her general immoral character.".

3. Amendment of section 155
In section 155 of the principal Act, clause (4)lkha omitted.
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